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Table of Acronyms and Terms
DA

Development Application - A DA is administered and issued by the local
council under the provisions of the EPA Act. When a DA is issued by Council
it contains conditions. The conditions are designed to ensure that both the
natural and human environments are protected

CCC

Central Coast Council

GCC

The former Gosford City Council

EIS

Environmental Impact Statement - An EIS is a document prepared to
describe the effects of a proposed development on the environment.
"Environment," in this case, is defined as the natural and physical
environment and the relationship of people with that environment

ENM

Excavated Natural Material

EPA Act

Environmental Planning and Assessment Act 1979 - The EPA Act is the
legislation that the local council follows when assessing and determining a
DA

EPA

NSW Environment Protection Authority

EPL

Environment Protection Licence - An EPL is administered and issued by the
EPA under the provisions of the POEO Act. The Licence sets out a range of
conditions that must be followed to ensure the work that is being
undertaken is carried out in a manner to protect the natural environment
and to avoid any harm to the human environment. The number 11395 is the
Licence number issued by the EPA to the landfill operator at Mangrove
Mountain Golf Course

GIPA

Government Information (Public Access) Act 2009 – The GIPA legislation
enables the public to gain access to government records

LBS

Leachate Barrier System

LCS

Leachate Collection System

LEC

Land and Environment Court

LEMP

Landfill Environmental Management Plan - The LEMP sets out in detail how
the landfill operation is to proceed to ensure protection of both the natural
and physical environment to ensure the minimisation of any risk to human
health and safety

LMP

Leachate Management Plan – The LMP sets out in detail how leachate is to
be managed

m

Metre

m3

The symbol m3 is used as a shorthand way to refer to a cubic metre of
volume. A cubic metre refers to a unit of volume that is one metre in length,
breadth and height. One m3 has the air space to hold one cubic meter of air
which is equal to 1,000 litres of air

MMGC

Mangrove Mountain Memorial Golf Club & Golf Course
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POEO Act

Protection of the Environment Operations Act 1997 - The POEO Act is the
legislation that the EPA follows when assessing and determining an EPL

VENM

Virgin Excavated Natural Material

Void space

The term ‘void space’ is applied to the volume of space between an existing
land surface and a proposed land surface that can be filled with either waste,
VENM or ENM to create a new land surface
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Chronology
Year

Activity

Details

1992

Environmental Impact
Statement (EIS)

14 Oct 1992. For the reconstruction of the Mangrove Mountain Memorial
Golf Course from a 9-hole to an 18-hole facility. Prepared by TGT Consulting
Services Pty Ltd for Mangrove Mountain RSL Sub-branch and G&H Todd Pty
Ltd. 165 pp.

1997

Landfill Environmental
Management Plan
(LEMP 1997)

March 1997. MMMGC remodelling project. Prepared by Perram and
Partners. 82 pp. plus References and Appendices.

1998

Development
Application (DA)
23042/1998

6 October 1998. Gosford City Council (GCC) Consent for proposed
remodelling of golf course. Consent for operation of a waste landfill facility
and remodelling of land for the purpose of expanding the golf course. Lot
584 DP 809570 (after 2008, Lot 582 DP 1123656).

2001

Environment
Protection Licence
(EPL) 11395

21 November 2001. Granted by NSW Environment Protection Authority
(EPA) to Planet Earth Support Company Pty Ltd trading as Planet Earth
Support Company Pty Ltd.

2002

Environment
Protection Licence
(EPL) 11395

This licence was renewed with various changes on April 2002, July 2003,
September 2004, April 2006, July 2008, October 2008, December 2008,
May 2009, June 2010, July 2010, August 2010, November 2011 and May
2012.

to
2012

In July 2003, the licence was issued to Planet Earth Support Company Pty
Ltd trading as Central Mangrove Waste.
In June 2008, the licence was issued to Verde Terra Pty Ltd trading as
Central Mangrove Waste which still retains the current licence.
2003

DA 23042/1998
amended

11 March 2003. DA amended under Section 96 of the EPA Act (no
significant changes).

2003

Amended Landfill
Environmental
Management Plan
dated 2003 (ALEMP
2003)

14 March 2003 - Planet Earth Support Company prepared an Amended
Landfill Environmental Management Plan - for the Remodelling of
Mangrove Mountain Golf Course. This amended plan is 32 pp. plus
Appendices.

2009

DA 23042/1998
amended

1 May 2009. DA further amended under Section 96 of the EPA Act (no
significant changes).

2009

Leachate Management
Plan: Landfilling Area
B, Cells W, X, Y and Z
(LMP)

9 November 2009. This LMP is referenced in the EPL issued on 29 June
2010 and again in the EPL issued on 9 July. This LEMP 2009 was only
submitted to the EPA, it was never submitted to GCC.

2010

Soil Water
Management Plan
(SWMP)

30 April 2010. Prepared by Consulting Earth Scientists for Verde Terra Pty
Ltd.

2012

Amended Landfill
Environmental
Management Plan

1 March 2012 - Consulting Earth Scientists prepared an Amended Landfill
Environmental Management Plan for Verde Terra Pty Ltd. The amended
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Year

Activity

Details

2012 (ALEMP 2012)

plan is 50 pp. plus Appendices.

2012

GCC commenced
proceedings in Land
and Environment Court
(LEC) against landfill
operator

3 Sept 2012. GCC sought to restrain work being carried out by the operator
allegedly in breach of DA 23042/1998. The case is recorded as Gosford City
Council v Verde Terra Pty Limited and Others Case Number 40900 of 2012.

2013

LEC scheduled
proceedings vacated

23 Sep 2013. The LEC hearings were vacated because GCC and other parties
had agreed to settle their dispute (Heads of Agreement).

2013

Leachate Management
Plan 2013: Landfill
Cells W, X, Y and Z
(LMP 2013)

4 Feb 2014. LMP for landfill cells W, X, Y and Z, Lot 582, DP 1123656.
Prepared by Consulting Earth Scientists for Verde Terra Pty Ltd. 45 pp. plus
Figures and Tables. Although this LMP was issued on 4 Feb 2014 it is
referenced in the LEC proceedings as Leachate Management Plan 2013.

2013

Amended Landfill
Environmental
Management Plan
2013 (LEMP 2013)

15 Nov 2013. Amended Landfill Environmental Management Plan 2013
was prepared by Consulting Earth Scientists for Verde Terra Pty Ltd. 52 pp.
plus Figures and Appendices.
Revised on 7 Dec 2013. Titled ‘Amended Landfill Environmental
Management Plan 2013 Version 2’.
Revised on 20 Dec 2013. Revision Register Description - issued to EPA.
Revised on 4 Feb 2014. Revision Register Description - Further amended.

2014

LEC final orders

29 Aug 2014. Required DA 23042/1998 to be carried out in accordance with
the Amended LEMP (2013), LMP (2013) plus other conditions (Court
Orders).

2014

Leachate Management
Plan 2014: Landfill
Cells W, X, Y and Z
(LMP 2014)

In accordance with clause 3 (a) of the LEC Order the LMP 2013 was
permitted to be amended to reflect the consequences for a 6m reduction
in the Mound on Area B in lieu of a 7.4 m reduction.
6 November 2014. Prepared by Consulting Earth Scientists for Verde Terra
Pty Ltd. 45 pp. plus Figures and Appendices LMP 2014 was revised on 4
Feb 2014 and on 14 June 2016. Although this version was issued in 2016,
it still retains the date in the title as LMP 2014.

2014

Landfill Environmental
Management Plan
(LEMP 2014)

In accordance with clause 3 (a) of the LEC Order the LEMP 2013 was
permitted to be amended to reflect the consequences for a 6m reduction
in the waste mound in Area B in lieu of a 7.4 m reduction.
Fifth revision on the 3 November 2014, the LEMP 2013 was retitled LEMP
2014 – Revision Register Description – Amended in accordance with
Consent Orders of 29 August 2014.
Sixth revision on 27May 2016, the LEMP 2014 – Revision Register
description – Amended to consider EPA comments in EPA letter DOC
15/527997 dated 23 December 2015.
Seventh revision on 14 June 2016, the LEMP 2014 – Revision Register
description – Amended to consider EPA comments in EPA letter Doc
15/527997 dated 23 December 2015 and VDT comments.

Licence conditions

The CCC, EPA and Verde Terra Pty Ltd are negotiating final conditions
around the operation and regulation of the waste landfill. Negotiations are
ongoing.

to
2016

2017
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Executive Summary
In 1998, the former Gosford City Council (GCC), granted Consent under DA 23042/1998 for the
remodelling of Mangrove Mountain Golf Course, located at Central Mangrove in the Gosford
hinterland. The intent was to turn a 9-hole course into an 18-hole course through importation of inert
fill with a small landfill taking inert waste to fund it. The work was supposed to be completed within
10 years. An EIS was conducted in 1992 and a NSW EPA licence (EPL 11395) granted in 2001. The
approval was to excavate 20,000 cubic metres (m3) of soil and rock on site and import 220,000 m3 of
inert fill. Work commenced in Area B, which had approval to receive 80,000 m3 of fill.

During a GCC inspection in September 2012, instead of finding 80,000 m3 of fill material in Area B, GCC
inspectors discovered a waste mound containing 800,000 m3 of material. This is 10 times greater than
the original Consent. They also found an unapproved excavation pit creating a void space of 149,149
m3, plus a further 100,000 m3 of Virgin Excavated Natural Material (VENM) and Excavated Natural
Material (ENM) deposited north of the golf clubhouse.
The local community has long held the view that the expansion of the landfill far exceeded the
Development Consent and that it was receiving illegal fill. Instead of a golf course, the development
had been permitted by GCC and the NSW Environment Protection Authority (EPA) to turn into a major
landfill operation, with a new golf course receding ever further into the distance. Multiple complaints
by the community over several years fell on deaf ears. A local community group, Mountain Districts
Association (MDA) became involved in the debate in 2014. MDA is a not-for-profit, membership-based
incorporated association formed to promote the common good of the Mountain Districts and its
people.
After reviewing the development and because of its own investigations and Government Information
(Public Access) Act 2009 (GIPA) searches, on 29 January 2016, MDA submitted a 162-page document
to the NSW Premier (The Hon. Mike Baird) requesting a Commission of Inquiry. This submission was
prepared on information available at the time. The request was refused without valid reason, on the
advice of the EPA. Since the initial submission was prepared, with information obtained from multiple
GIPA requests, new information has come to light that documents beyond any doubt that both NSW
EPA and GCC failed to exercise their respective statutory duties on many occasions.
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MDA holds the view that because of these failures, a tangled and complex web of negligence,
mismanagement and deliberate avoidance of legal responsibility has occurred and is still occurring.
These failures are exemplified by the following undisputed facts, which record multiple breaches of
the Development Consent which GCC conspired to ignore or contribute to:
•

A Compliance Report was prepared by GCC on 25 May 2005, yet the current council, Central
Coast Council (CCC), refuses to release this document. Records confirm that this Compliance
Report was referred to the investigating officer who prepared the reply to NSW Office of
Water dated 30 April 2012.

•

On 22 May 2008, after receiving a report from Quadro Australia Pty Ltd, GCC advised Central
Mangrove Waste, a division of Verde Terra Pty Ltd, the operator, that it was operating
generally in accordance with the Development Consent when in fact the volume of material
on site in Area B was already 3.2 times the Consent.

•

Between February 2005 and October 2011, GCC itself transferred more than 120,000 tonnes
of waste from its licensed waste facilities at Woy Woy and Kincumber into Area B. This means
that GCC knowingly imported more than 40,000 m3 above the volume that was approved by
its own DA 23042/1998 into Area B.

•

On 13 May 2009, GCC issued a section 96 modification to the Consent on the basis that the
Consent was substantially the same, yet the volume of material on site in Area B was 3.7 times
the Consent.

•

On 29 June 2010, the EPA issued a revision of EPL No 11395, which authorised the extraction
of soil from future designated Cells W, X, Y and Z to create a void space of 955,448 m 3 for an
area between Area A and B, which is 47.7 times greater than the 20,000 m 3 approved under
DA 23042/1998. No GCC approval had been obtained authorising the extraction of material
from Cells W, X, Y and Z.

•

In September 2012, the excavation of Cells W and X commenced creating an illegal excavation
pit of 149,149 m3 capacity.
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•

On 30 April 2012, GCC advised NSW Office of Water and the waste operator, Verde Terra, that
no clear breach of Development Consent could be detected. Yet at the time GCC issued this
advice, Area B had received 753,188 m3 of material, which was 9.4 times the Consent. Plus,
90,000 m3 of VENM and ENM had been deposited in a location where no fill was permitted,
with a further 10,000 m3 of VENM and ENM in Area A.

•

By September 2012, 500,000 tonnes or 800,000 m3 of waste had been imported to the site.
As stated previously, this is 10 times the volume of the original Consent.

•

Based on available information, it has been determined that up to 85% of the area of the
existing fill mound does not have an engineered leachate barrier. Approximately 15% of the
existing waste mound has a composite lined leachate barrier; however this barrier has not
been installed in accordance with EPA-approved design specifications. The south-western and
north-eastern ends are also unlined, so the leachate generated is not fully contained.

Because of not having an engineered barrier in Cell 1A and the composite lined barrier in Cell 1B not
being installed in accordance with approved design specifications, a conservative estimate of up to 3
million litres of leachate is escaping annually from the existing waste mound into the Central Coast’s
drinking water supply catchment and local aquifer.
•

Photographic evidence from DPI Water in August 2012 provides evidence that the illegal
excavation of Cell W resulted in the local groundwater aquifer being intersected without a
water licence for the 'taking of groundwater' under the Water Act 1912.

•

In September 2012, GCC commenced legal proceedings in the Land and Environment Court
(LEC) against Verde Terra Pty Ltd, Mangrove Mountain Landfill Pty Ltd and other parties for
breach of Development Consent. The legal action did not include the EPA as a party in the
proceedings. GCC took this action only to address the breach of Development Consent. It did
not seek to address the safety of the landfill.

•

In September 2013, GCC entered mediation in accordance with procedures and protocols of
the LEC. It was premised on the validity of EPL 11395 and assumed that all conditions in the
EPL had been enforced by the EPA and that the existing waste mound on site was secure and
not causing any risk or harm to the environment. This was not so, yet the EPA allegedly
Submission requesting Commission of Inquiry
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endorsed the safety of the landfill. Following negotiations, GCC signed a Heads of Agreement
in September 2013 requiring a reduction in height of 7.4 m of the existing waste mound, the
entire system requiring all leachate to be gravity drained and increasing the void space to
1,317,503 m3, far above what even Verde Terra Ltd had requested. This about-turn occurred
behind closed doors. The circumstances of this agreement deserve an urgent enquiry.
Following the signing of the Heads of Agreement, it is MDA’s view that both GCC and the EPA took
extreme measures to avoid being accountable. These actions include:
•

On 18 July 2014, GCC wrote to the EPA, raising 12 issues and 27 questions regarding the
validity and enforcement of EPL No 11395. The issues and questions raised were highly
significant, yet Chair and CEO of the EPA, Mr Barry Buffier, responded on 21 August 2014 by
declining to investigate or otherwise approve of the release of EPA documents tendered to
the LEC enquiry.

•

In mid 2014, GCC received a Leachate Management Plan (LMP) from Verde Terra Pty Ltd,
dated 4 February 2014. It addressed the management of leachate which would be generated
from the proposed filling of Cells W, X, Y and Z, stating that a leachate holding pond of
5,471,000 litre capacity was required to cater for the 1,029,299 tonnes of waste that is
proposed to be contained in Cells W, X, Y and Z. This should have informed GCC that the
current 100,000 litre-capacity leachate pond catering for the existing 500,000 tonnes of waste
on site is substantially undersized, and that up to 98% of the leachate that is currently being
generated from the existing waste is not being captured. The current lined leachate pond was
only installed in 2009, so no leachate was captured in the 8 years prior to this. The updated
LMP (2016) further increases the proposed leachate pond to 6,962,000 litre-capacity, to be
sited on the golf course, within 40 m (metres) of a watercourse.

Based upon the above facts one would have expected GCC to have taken a more aggressive stance
against Verde Terra Ltd and even to consider expanding its legal proceedings to include the EPA for its
alleged failure to exercise its statutory responsibilities. It did not. Even though GCC had full knowledge
that the basis of the Heads of Agreement was erroneous, it made further inexplicable errors.
•

The LEC orders agreed to by GCC ordered a reduction in height of the existing waste mound
from 7.4 m to 6 m. In addition, the leachate system was no longer to be 100% gravity drained
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as ratified in the Heads of Agreement. The circumstances behind GCC’s departure from the
Heads of Agreement deserves an urgent enquiry.
•

The 1998 Consent issued by GCC only allowed the importation and excavation of material to
infill two small drainage gullies, remove the crest of a hill between the two drainage gullies
and fill in a small depression.

•

At the LEC hearings in 2014, GCC negotiated with Verde Terra Pty Ltd, and had approved by
LEC, without any public consultation, an increase in the excavation from 20,000 m3 to 955,448
m3. The amount of material approved to be imported or relocated in the original Consent
increased from 240,000 m3 to 3,455,117 m3.

The original approval for remodelling of the land surface of the golf course with 240,000 m3 of material
would have resulted in an average depth of 0.62 m of fill material across the entire golf course. With
the LEC Order allowing the total volume of material to increase to 3,455,117 m3, the average depth of
fill material across the entire golf course will be 8.86 m. The golf course will not be delivered for
another 10 years after operations resume, if ever, because the operator subsequently bought the golf
course in the name of Mangrove Properties (NSW) Pty Ltd.
On 23 December 2016, MDA wrote to CCC, which had replaced GCC but took on responsibility for its
past actions and responsibilities. In its letter, MDA informed CCC that the Association had received a
legal opinion that the LEC Order for Proceeding 40900 of 2012 could not be implemented, because
the Court Order was prepared on the basis that the current EPL No 11395 was valid and all
environmental conditions aimed at protecting the environment had been enforced. In its letter to
CCC, MDA included a 39-page appendix. This appendix contained a summary of the various
components of the relevant EPL conditions along with photographic evidence that demonstrated
beyond any doubt that the base of the existing waste mound had no adequate leachate barrier or
liner. The contents of the appendix including the photographic evidence have been reproduced
throughout this submission. Therefore, CCC has had direct access to all the information contained
within this submission.
MDA informed the CCC that as the current LEC Order does not address the discharge of 3 million litres
of leachate from the existing waste mound, implementing the court order cannot sanction an ongoing
pollution event.
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On 6 February 2017, CCC responded to MDA’s letter of 23 December 2016, stating that it did not
intend to re-open the legal proceedings and suggested that MDA may wish to undertake its own legal
action.
On 7 February 2017, MDA responded to the letter received from CCC, stating that MDA was not asking
CCC to reopen the LEC Proceedings 40900 of 2012, rather MDA was pointing to the fact that annually
up to 3 million litres of leachate is escaping into the environment and what did CCC intend to do about
it?
On 23 February 2017, MDA wrote to the EPA. In this letter, MDA reconfirmed verbal advice it had
relayed to the Authority on 13 December 2016, that MDA had received legal advice that the LEC Order
for Proceeding 40900 of 2012 could not be implemented. MDA provided the same summary and
photographic evidence it had supplied to CCC in its letter dated 23 December 2016.
On 22 May 2017, the EPA responded to MDA’s letter of 23 February 2017, stating that as the
underlying geology has low permeability, and based on a review of water quality monitoring data,
there is no evidence that the landfill is having any negative impact on ground or surface water quality.
MDA finds the reliance by the EPA that the underlying geology has a low permeability as not
understanding the true characteristics of the permeability of the underlying Hawkesbury Sandstone.
Further, the water quality monitoring data provided by Verde Terra Pty Ltd cannot be relied on. MDA
contends that the existing waste mound presents an ongoing risk to the local environment, which
cannot be measured by any water tests conducted at a point in time, and which are only taken rarely,
and which do not consider the geology of the site or the potential for chronic long-term effects from
leachate contamination.
The response from the EPA acknowledges that the existing waste mound constitutes a considerable
risk and that multiple additional control measures are required to be implemented. The multiple
control measures include final capping and revegetation of the existing waste mound, installation of
additional monitoring bores, an interface lining system and installation of additional leachate storage
containment. However, implementation of the additional controls is dependent upon the waste
operator having a valid Consent.
MDA recently commissioned independent expert advice from a consulting engineer that stated that
capping and revegetation of the existing waste mound will simply improve the surface run-off from
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the landfill. It will also only make a minor difference to long-term infiltration into the landfill and
seepage at and along the interface between the landfill and the underlying weathered rock. As for
seepage from the landfill, the consultant noted that any seepage from the (existing unlined) landfill
will penetrate down the various cracks and fissures within the Hawkesbury Sandstone, and thus further
contaminate the upper aquifer of the Mangrove Mountain Area.
It is clear from this that the proposed control measures will not remove the landfill’s risk to the
groundwater aquifer and regional drinking water supply.
In respect to the question of Consent, the EPA side-steps this issue, stating that it is not the
development consent authority. Consequently, the proposed control measures cannot be
implemented and the ongoing and immediate risk to the environment is left unresolved.
On 1 June 2017, CCC further responded to MDA’s letter of 7 February 2017, stating that it had no
evidence of groundwater contamination and that the EPA is the appropriate regulatory authority for
the management of the site. The letter went on to explain that CCC now acknowledges that further
modification of the LEC Order and/or Development Consent will be required before the landfill can
recommence operations. However, that this was a matter for the site operator to address with CCC
and the LEC and it is not a matter for CCC to instigate.
MDA finds the view expressed by CCC as evidence of a further failure to meet its statutory
responsibility, as GCC took the matter to the LEC for breach of Development Consent. It is the
understanding of MDA that CCC has the power under the EPA Act to instigate action. Based upon
current information the Court Order cannot sanction an ongoing pollution event yet CCC is taking no
corrective action except to write to Verde Terra Pty Ltd.
An independent enquiry is urgently required to ascertain all the facts, not only to set the record
straight, but to ensure that the EPA and GCC are held to account and that history does not repeat
itself. The community’s fear is that the Landfill will be approved solely because the EPA and CCC do
not want to accept legal liability and the cost associated with closing and remediating it. The fact that
the EPA and NSW Government collect major revenue in tipping fees from the landfill, and that CCC
will again have a site for dumping the city’s rubbish, has not escaped the notice of the Community.
Proposed Terms of Reference for a Commission of Inquiry
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Although MDA is alarmed by what has been uncovered through an examination of information in the
public domain, it is concerned that this may not represent the full picture. MDA is aware that there is
also a further body of information that is covered by legal privilege and is therefore confidential. MDA
believes that only a Commission of Inquiry can uncover the full story and present recommendations
to avoid this situation becoming even more problematic in the future. MDA requests the Terms of
Reference for a Commission of Inquiry to include:
a.

A detailed examination into the history of how the EPA has exercised its statutory
responsibilities in administering the POEO Act in respect to EPL No 11395.
(i)

If the Commissioner finds that the EPA has breached the POEO Act, examine and present
recommendations on:
•

The procedures and processes on how the EPA issues and varies any EPL

•

The procedures and processes the EPA should implement to ensure all conditions of
any EPL are complied with

•

The procedures and processes the EPA should follow to ensure information it receives
in six monthly and annual reports is reviewed and checked against relevant conditions
in any EPL

•

The procedures and processes the EPA should follow in investigating and prosecuting
breaches in licence conditions

•

Ensuring that key Guidelines for the Management of Solid Waste Landfills are included
in the licence conditions and are not optional.

(ii) If the Commissioner finds the EPA has breached the POEO Act, examine the leadership,
governance and management structure of the EPA which has allowed an organisational
culture to develop where multiple breaches of the POEO Act have occurred over an
extended time-period, despite public protestations, and with no penalties imposed.
b.

Undertake a detailed examination into the history of how GCC has exercised its statutory
responsibilities under the EPA Act for DA 23042/1998 including all modifications to the Consent;
monitoring the conditions of Consent; legal proceedings; Heads of Agreement and final Court
Order.
(i) If the Commissioner finds GCC breached the EPA Act, examine and present
recommendations on:
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•

Whether any former Councillor breached section 232 of the Local Government Act
1993 (LG Act) in exercising due diligence in authorising the Heads of Agreement and
the final Court Order and any implications for holding a position as a Councillor in the
new CCC

•

Whether the Chief Executive Officer, Paul Anderson, breached section 335 of the LG
Act in exercising his professional advice to the Councillors in entering the Heads of
Agreement, final Court Order and organisational re-structure and any implications for
holding a position in another public authority

•

Whether any former GCC Senior Officer or officer breached GCC’s Code of Conduct in
respect to any modifications to DA 23042/1998 and any implications for holding a
position in the new CCC or any other public authority

•

Whether any former GCC officer breached GCC’s Code of Conduct in respect to
supervision of implementation of any Consent conditions associated with DA
23042/1998 and any implications for holding a position in the new CCC.

(ii) If the Commissioner finds that GCC breached the EPA Act, examine the leadership,
governance and management structure of the current CCC to ensure future breaches of the
Act are avoided.
(iii) If the Commissioner finds that GCC breached the EPA Act, determine whether the breach is
of such significance that the development proponents must obtain a modification approval
pursuant to section 96 of the EPA Act. Alternatively, if the modification is substantial (which
may be the case here) the proponents must lodge a new ‘designated development’
development application for assessment.
c.

Undertake a detailed examination of the current operations of CCC to determine if it has
exercised its statutory responsibilities under the EPA Act for protecting the environment having
been informed that the Court Order case number 40900 of 2012, did not undertake any action
to rectify the leachate that is currently leaking from the existing waste mound.

d.

Subject to the Commissioner’s findings, present any recommendations on the integration of the
implementation of State Authority Approval such as an EPL with any CCC Approval such as a DA.
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1.0 Introduction
Mountain Districts Association accepts that modern society produces vast quantities of rubbish and
that it must be disposed of. However, no government at any level should either condone or actively
support dumping rubbish where there is a risk to the environment or a risk to the health of the
residents of NSW now, or in the future.
MDA is concerned that both GCC under the Environmental Planning and Assessment Act 1979 (EPA
Act) and the EPA under the Protection of the Environment Operations Act 1997 (POEO Act) have failed
to exercise their respective statutory responsibilities regarding the MMMGC Remodelling and Landfill
Project. This report provides a detailed review of the alleged statutory failures and direct risk to the
integrity of the Central Coast's drinking water supply catchment and local groundwater aquifer.

1.1 Site Location
The Mangrove Mountain Golf Course is situated in Central Mangrove on land deeded to the
community by a returned serviceman. The land is situated in a regional water supply catchment that
provides potable water to a Central Coast population of over 330,000 people. Even though the landfill
is acknowledged as presenting a high environmental and human health risk to present and future
generations of Central Coast residents, various government agencies have turned a blind eye to major
breaches in the Development Consent and licence conditions, and rewarded operator infractions with
ever more liberal licence conditions.
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Figure 1. Location Plan - aerial photo of Central Mangrove with Mangrove Mountain Golf Course
remodelling located in the centre of the photo (Photo source: Map Six Lands Dept).
The golf course is situated in the centre of the photograph in Fig. 1 on the eastern side of the
intersection of Hallards Road and Wisemans Ferry Road. The golf course is adjacent to Jilliby
Conservation Reserve, formerly Ourimbah State Forest. The waste facility is currently located in the
north-western corner of the golf course.
The former GCC via DA23042/1998 issued consent for 240,000 m3 of fill (80,000 m3 in a regulated
location identified as Area B), to be brought on site to turn the existing 9-hole golf course into an 18hole facility over a 10-year period. Nineteen years later, it is still a 9-hole golf course with limited
patronage.

1.2 Brief Overview
During the 19 years since GCC approved DA 23042/1998, GCC officers periodically expressed concerns
about poor management and the risk to the regional water supply of the site being used as a dump.
The EPA issued 13 licence renewals for Environment Protection Licence (EPL) 11395 during the period
2001-2012, despite knowing about breaches and not acting to prosecute or correct them. In May
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2005, then GCC Acting General Manager Nic Pasternatsky wrote to the EPA outlining his concerns,
with no known response. GCC in July 2014 then expressed the opinion that the current licence may
well be invalid.
The landfill is approved to accept only certain types of waste, yet there is photographic evidence that
this has been ignored. This claim is supported by records held by GCC. Of concern is leachate,
particularly following heavy rain events, which travels through and over the waste pile, carrying
contaminants which, if not properly contained and treated, can enter the aquifer and other water
courses and thus enter the Central Coast’s drinking water supply. There is evidence that this has
occurred not infrequently, and with the increased volume of permitted fill, can only get worse. The
EPA, perhaps because it is inadequately staffed and funded, has shown a reluctance to investigate and
release information on pollution events. According to EPA records, no penalty has ever been issued
for any of the multiple non-compliances that have been recorded at Mangrove Mountain Landfill.
In 2012, GCC commenced proceedings in the Land and Environment Court (LEC) to restrain work from
being carried out by the landfill operator, Verde Terra Pty Ltd. In hindsight, this should have been the
responsibility of the EPA. When the legal proceedings commenced, instead of finding 80,000 m3 of fill
material in Area B, GCC discovered a waste mound containing 800,000 m3 of material. This is 10 times
greater than the original consent. However, what was even more alarming was the fact that an
excavation pit creating a void space of 149,149 m3 had been excavated where no excavation had been
approved. In addition, a further 90,000 m3 of VENM and ENM was deposited in a location were no
approval had been granted to place any material and a further 10,000 m 3 of VENM and ENM was
placed in Area A.
The scheduled hearing in the LEC was vacated in September 2013 because GCC and the other relevant
parties had reached an agreement behind closed doors. The resultant ‘Heads of Agreement'
negotiation was conducted without any public consultation, and was ratified by court orders issued
by the LEC in August 2014. The orders and Consent conditions greatly exacerbate the risks to the
regional water supply, so it is difficult to see why GCC rolled over and essentially gave the operator
such enormous concessions. The agreement was sold to the Mountains community in the local press
as a ‘peace in our time’ deal, which it most definitely was not, nor was the community consulted in
these negotiations at any time.
The settlement unbelievably gave the operator approval for another 10 years of operation and
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allowed for 1,317,503 m3 of extra waste, 100,000 m3 of capping material in the regulated area, plus
an additional 1,137,614 m3 of VENM and ENM in the unregulated area. In total 3,455,117 m3 of
material will now be imported or relocated across the site when originally the Consent only approved
a total of 240,000 m3 in four specific locations known as Areas A, B, C and D. An average of 55 truck
movements/day is now permitted into the site, compared with the original maximum of 14 truck
movements/day.
The EPA has confirmed that within the 800,000 m3 of material in Area B, 500,000 tonnes of waste has
been recorded by the waste operator as being imported onto the site.

(1)

The LEC specifies that it is

estimated that within the 1,317,503 m3 of waste that is approved to be imported that it will be equal
to 1,029,299 tonnes. Literally millions of litres of leachate will be produced that need to be captured,
stored and removed to prevent it from causing harm. Leachate can be highly toxic and can pollute
the land, ground water and waterways. Consequently, if any leachate escapes it can have serious
environmental and health consequences, which may be chronic and difficult to prove causally.
The question is, why did GCC ultimately capitulate and place the integrity of the drinking water quality
of the Central Coast in jeopardy, after at first pursuing the parties for breach of Consent?
The period during which the matter was before the LEC resulted in some important information
benefitting from legal privilege remaining confidential and unavailable to the community and other
interested members of the public.
In July 2014, GCC CEO Mr Paul Anderson wrote to Mr Barry Buffier, EPA CEO and Chairman, detailing
serious concerns about breaches to control orders, particularly that the EPA had changed licence
conditions more than once without reference to GCC's approval processes, and had not consulted
with GCC as required. It was also noted from monitoring records that the volume of fill being brought
onto the site year by year greatly exceeded the original Consent conditions. Since then, the EPA and
GCC appear to have agreed to ignore past breaches and outwardly cooperate in getting the licence
reissued.

1 As discussed in section 10.3 of this submission, records indicate that on 8 July 2003, 31 December 2003, 21 December 2008,

30 June 2008, 18 December 2009 and 31 January 2012 no information was provided on the tonnage of waste being
deposited on the site. However, during the same dates the change in volume of material on site is recorded at 2,167 m 3,
7,752 m3, 37,800 m3, 41, 500 m3, 63,100 m3 and 20,188 m3, respectively. This means that a change in the total of 172,507
m3 of material occurred during a time when no information was provided on the tonnage of waste being received.
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The EPA is currently trying to amend licence conditions to allow compliance to be monitored and
controlled; however, given the history of non-compliance at the site and the failure of the EPA to
exercise its statutory responsibilities on many levels, from 2001 to the present day, the community
has no confidence that this site can ever be made safe, even with the current volume of fill. MDA
strongly believes there is a case for an independent Commission of Inquiry into the whole sorry saga
of the landfill, and the failure of agencies such as the EPA, GCC and CCC to protect the community.
Our aim is to close and remediate the Central Mangrove dump site at Mangrove Mountain Golf Course
to protect the security of the water supply to the Central Coast, and if possible to ensure that other
communities in a similar position are empowered to demand better protection within existing
legislation.
The following report contains an analysis of available records received through GIPA and documents
the actions of the EPA, GCC and CCC. Unfortunately, the matter is complex and technical. To assist in
understanding the facts, refer to the Table of Acronyms and Terms and the Chronology of Events
provided.
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2.0 The consent for the remodelling of Mangrove Mountain
Memorial Golf Club and Golf Course under DA 23042/1999
2.1 History and synopsis of DA 23042/1998
In March 1998, GCC received a Development Application (DA) registered as DA 23042/1998 to
remodel Mangrove Mountain Memorial Golf Course. This DA involved the placement of fill in the
upper catchment of two small drainage channels known as Areas A and B and the excavation of a small
knoll between these channels to facilitate this. The excavated material is known as VENM. The VENM
was to be used as cover material over the fill, plus used in the construction of new greens and tees.
The DA also involved the placement of fill into Area C to remove a small depression and the placement
of a series of small mounds in Area D. The placement of small earth mounds in Area D was for
landscaping to assist in delineating the different fairways. The following Figure 2 is a copy of Figure 3
(2)

from the Environmental Impact Statement (EIS) 1992 which accompanied the DA and became an

important component in the Consent. The plan illustrates the location of Areas A, B, C and D along
with the excavation zone.

Figure 2. Layout of proposed fill areas A, B, C and D along with the identification of the excavation
zone. (Reference source: Figure 3 in EIS).

2

See reference attachment 001 for copy of the Environmental Impact Statement for DA 23042. Figure 3 is located on page
26 of the EIS
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2.2 Key conditions (1, 2 and 18) in DA 23042/1998
On 6 October 1998, GCC approved the DA with a number of conditions.
Condition 1 (3) of the Consent required:
‘The Operations of the waste facility are to be carried out in accordance with the Landfill
Environmental Management Plan prepared by Perram and Partners in 1997 except where
modified by any conditions of this Consent and the requirements of any relevant regulatory
authority.’ (emphasis added)
Condition 2 (4) of the Consent required:
‘The Operations of the waste facility and the remodelling of the Golf Course is to be carried
out in accordance with the Environmental Impact Statement prepared by T.G.T. Consulting
Services Pty Ltd in 1992 except where modified by any conditions of this Consent, the above
mentioned Landfill Environmental Management Plan and the requirements of any relevant
regulatory authority.’ (emphasis added)
Conditions 1 and 2 of the Consent required the Landfill Operator G & H Todd Pty Ltd to comply with
everything that was included within the Landfill Environmental Management (LEMP) 1997 and EIS
1992. Both these documents describe how the landfill operations and the remodelling of the golf
course were to proceed to protect the natural and physical environment along with minimising any
risk to human health and safety.
By examining the EIS the Consent limits the total amount of VENM to be relocated on site to 20,000
m3. (5) The total amount of selected industrial waste, demolition material and soil

(6) to

be imported

onto the site and deposited into Areas A, B, C and D plus greens and tees is 240,000 m3. (7)
Although the total amount of material as stated in the EIS is 240,000 m 3, as 20,000 m3 of VENM is
located on site, this means that only 220,000 m3 (8) of material should have been imported to the site.
The conditions of the Consent were very restrictive. The reason for their restrictive nature was
because GCC was aware that the site was located within the water supply catchment for the 330,000
residents of the Central Coast. Note that it was never envisaged that general household waste, nor
any other type of waste other than Class 2 Inert Waste, would be allowed to be dumped, so no
leachate barrier was considered at the time.

3 See

reference attachment 002 for copy of the Development Consent for DA No 23042
See reference attachment 002 for copy of the Development Consent for DA No 23042
5 See reference attachment 003 - Letter from Paul Anderson Chief Executive Officer - Gosford City GCC to Barry Buffier Chair & Chief Executive Officer - Environment Protection Authority dated 18 July 2014, page 11
6 See reference attachment 001 – EIS page 58
7 See reference attachment 001 – EIS page 52
8 Calculation 240,000 m3 - 20,000 m3 = 220,000 m3
4
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Condition 18 (9), inserted to ensure the local drinking water supply catchment was protected, stated:
‘The applicant is to obtain all necessary licences from the Environment Protection Authority
prior to the commencement of the development and is to comply with the conditions of these
licences at all times.’
In accordance with condition 18 the applicant was required to obtain an EPL from the EPA. When the
EPA issues or varies (10) an EPL, under the provisions of the POEO Act there is a legal requirement that
they must not grant or vary an EPL unless it has Development Consent. Furthermore, the EPA must
take into consideration the contents of any EIS.
When the EPA issued the first EPL it defined the premises as covering the whole of Mangrove
Mountain Golf Course. At the request of the landfill operator, in 2010 the EPA adjusted the definition
of the premises to apply only to Area B.
Because of the change in definition of premises the site became divided into two sections. One section
is known as the regulated area which is Area B. The other section includes Areas A, C and D and is
known as the non-regulated area.

2.3 Key components of the LEMP 1997
In section 1.1 of the LEMP 1997

(11)

it explains that the plan was prepared because GCC issued a

deferred commencement on 8 August 1995, subject to the preparation of a plan of management. The
LEMP 1997 is the plan of management prepared to address the deferred commencement. However,
rather than GCC considering the LEMP 1997 as part of a deferred commencement they assessed the
original EIS and LEMP 1997 as a new development application.
The LEMP 1997 provides design details of the placement of fill material only into Area B with
commencement of excavation into the cut area to provide VENM to cover the fill material. Given this
fact, then future LEMPs would be required to be submitted to GCC for approval prior to commencing
fill into Areas A, C and D.
Examining the contents of the LEMP 1997:
Section 3.6.5 of the LEMP 1997 states:

See reference attachment 002 for copy of the Development Consent for DA No 23042
On 1 May 2006, there was an amendment to the POEO Act that inserted the wording in Section 50(2) ‘or varied’. This
amendment requires the EPA to take into consideration the contents of any EIS when varying an EPL.
11 Landfill Environmental Management Plan 1997 (LEMP 1997) – see reference 004
9

10
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‘Prior to receiving waste, a bund will be created just down slope from the tipping face to collect
run-off from occasions when exposed waste is subject to rainfall before it is covered. An inert
waste landfill does not require a leachate collection system (EPA, 1996a).’
Section 5.2.1 of the LEMP 1997 states:
‘Benchmark Techniques
1. Leachate barrier system- not applicable for selected inert waste
2. Leachate collection system- not applicable for selected inert waste
3. Surface water controls
A leachate barrier and collection system is not applicable because the landfill will only receive
selected inert waste which has passed a screening process and the rate of input will be low.
Inert waste will not undergo any environmentally significant transformation and the landfill
will be managed so that leachate does not present an environmental risk.’ (emphasis added)
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3.0 Events and activities regarding the implementation of DA 23042
from 2001 to 2009 including photographic record of the
construction of Cell 1A
As documented below, from the commencement of waste being deposited on site in 2001 to April
2009 the photographic evidence during this period confirms that no appropriate leachate barrier or
membrane was located under the base of the waste. For discussion purposes the area without a
leachate barrier or membrane will be referred to as Cell 1A. In accordance with condition 18 of the
Consent, prior to the commencement of any work on site the applicant was required to obtain an EPL
from the EPA.

3.1 First event – EPL No 11395 dated 21 November 2001
This was the EPA issuing EPL No 11395 on 21 November 2001.
A review of the first EPL identifies:
•

The EPL is issued to Planet Earth Support Company Pty Ltd

•

Pursuant to clause A2.1 the licence applied to the entire parcel of land at the time described
as Lot 584 DP809570
Pursuant to clause A5 information supplied to the EPA included ’The Landfill Environmental
Management Plan (LEMP) titled Mangrove Mountain Golf Course Remodelling Project
prepared by Perram and Partners dated March 1997’, which is incorporated into the Consent
by condition 1 of DA 23042/1998
Pursuant to clause L5.3 the type of waste is restricted to inert Waste Class 2 Landfill and Inert
Waste Class 1 Landfill
Pursuant to clause L5.4 the amount of Class 2 waste is restricted to 250,000 tonnes/per
annum
Pursuant to clause O5.1 a leachate barrier system (LBS) must be installed
Pursuant to clause O5.2 a leachate collection system (LCS) must be installed
Pursuant to clause O7.2 the drainage from all areas at the premises which will liberate
suspended solids when storm water runs over these areas must be diverted into
sedimentation basins SB1 to SB7 on Figs 4.2, 4.3 and 4.4 of the LEMP 1997
Pursuant to clause O10.1 the licensee must manage the disposal of waste at the premises in
accordance with the progressive filling plan contained in section 4 of the LEMP 1997
Pursuant to clause O11.1 the licensee must ensure the landfill cells are capped progressively
and in accordance with condition O15 during operations and specifically at times when the
level of waste reaches final heights as detailed in section4 of the LEMP 1997
Pursuant to clause O13.1 Overburden or VENM) must be provided to enable a daily cover of
all active waste areas to a minimum depth of 15 centimetres or an approved synthetic cover
Pursuant to clause O13.2 Overburden or VENM must be provided to a minimum depth of 30
centimetres if a waste cell is to be exposed for more than 90 days

•

•
•
•
•
•

•
•

•
•
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•
•

Pursuant to clause U2 the licensee must prepare and submit to the EPA for review by 31
December 2001 a design for a LBS and LCS
Pursuant to clause U3 the licensee must prepare and submit to the EPA for review by 31
December 2001 a design for a leachate management plan (LMP) that addresses leachate
storage, design and under what circumstances leachate will be disposed of.

Clause L5.4 is not consistent with the Consent. The Consent allows 240,000 tonnes over a 10 year
period, not 250,000 tonnes/annum. This is a major transcription error. Other conditions within the
licence are generally consistent with DA 23042/1998 issued by the GCC. Various clauses inserted in
the EPL ensure that the management of volume of fill, and location and height of fill is clearly linked
to DA 23042/1998. Plus, there was the requirement to install a LBS and a LCS once design details
along with a LMP had been submitted and approved by the EPA.

3.2 Second event – EPL No 11395 dated 5 April 2002
A review of the first variation of the EPL (12) identifies:
• Licence holder not changed from Planet Earth Support Company Pty Ltd
• Clause A2.1 same as 21 November 2001
• Clause A5 same as 21 November 2001
• Clause L5.3 amended by deleting inert waste Class 1 Landfill and retained inert waste Class 2
Landfill
• Clause L5.4 same as 21 November 2001
• Clause O5.1 same as 21 November 2001
• Clause O5.2 same as 21 November 2001
• Clause O7.2 same as 21 November 2001
• Clause O10.1 same as 21 November 2001
• Clause O11.1 same as 21November 2001
• Clause O13.1 same as 21 November 2001
• Clause O13.2 same as 21 November 2001
• Clause U2 same as 21 November 2001
• Clause U3 same as 21 November 2001.
In summary, the first variation of the EPL is generally consistent with DA 23042/1998 issued by the
GCC, except for clause L5.4. Other clauses inserted in the EPL still ensure that the management of
volume of fill, and location and height of fill, is clearly linked to DA 23042/1998. However, the
requirement for the licensee to submit a LBS, LCS and LMP by 31 December 2001 appears not to have
taken place. If the LBS, LCS and LMP had been submitted to the EPA then it is logical the EPL issued
on 5 April 2002 should have reflected the contents of these documents.

12

See reference attachment 005 for copy of the first variation of the EPL
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By issuing the EPL variation on the 5 April 2002, 3 months after the specified date in conditions U2
and U3, without modifying these conditions or specifying a new target date for submission of the
various documents, the EPA failed to implement this key environmental requirement, aimed at
approving a suitably designed LBS, LCS and LMP for a waste facility within a sensitive environment.

3.3 Third event – First section 96(2) modification
On 19 September 2002, the operator applied for a section 96(2) amendment of the EPA Act to modify
the Consent. Having regard to the provisions of the EPA Act on 11 March 2003, GCC modified
conditions 3, 4, 31 and 45.
None of the modified conditions altered the volume of material to be imported onto the site (220,000
m3 of imported material or 20,000 m3 of VENM to be relocated on site). At the time the section 96
modification was issued by GCC there was less than 2,167 m3 of material on site. (13)

3.4 Fourth event – EPL No 11395 issued on 11 July 2003
Prior to issuing the second variation of the EPL, the EPA received an Amended Landfill Environmental
Management Plan dated 14 March 2003 (LEMP 2003).

(14)

The LEMP 2003 was never submitted to

GCC, which is surprising given the fact that a section 96(2) application was determined by GCC on 11
March 2003, which is only three days earlier than the date on the LEMP 2003.
A review of the second variation of the EPL (15) identifies:
• Licence holder changed to Planet Earth Support Company Pty Ltd trading as Central Mangrove
Waste
• Clause A2.1 same as 21 November 2001
• Clause A5 becomes clause A4.2 - plus the clause is completely redrafted. Reference to ’The
Landfill Environmental Management Plan (LEMP) titled ‘Mangrove Mountain Golf Course
Remodelling Project prepared by Perram and Partners dated March 1997’ is deleted and
replaced by reference to ‘The Mangrove Mountain Golf Course Remodelling Project Amended
Landfill Environmental Management Plan prepared by Planet Earth Support Company Pty Ltd
dated 14 March 2003’ (LEMP 2003).
• Clause L5.3 same as 5 April 2002
• Clause L5.4 same as 21 November 2001
Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
14 See reference attachment 006 for copy of the LEMP 2003
15 See reference attachment 007 for copy of the second variation of the EPL
13
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•
•
•
•

•

•
•
•
•

Clause O5.1 same as 21 November 2001
Clause O5.2 same as 21 November 2001
Clause O7.2 is amended with the deletion of reference to ‘sedimentation basins SB1 to SB7’
on Figs 4.2, 4.3 and 4.4 of the LEMP 1997
Clause O10.1 deleted. New clause O10.1 ’The licensee must ensure that a compaction of 0.950
tonnes per cubic metre is achieved for each 25,000 tonnes of waste disposed of at the
premises’
Clause O11.1 deleted. New clause O11.1 states ‘The licensee must manage the disposal of
waste at the premises in accordance with the progressive filling plan as shown in the drawing
"Filling Sequence for Phase 1" contained within the Appendix of the LEMP 2003’
Clause O13.1 becomes clause O14.1
Clause O13.2 becomes clause O14.1
Clause U2 referring to LBS, and LCS deleted
Clause U3 referring to LMP deleted.

By undertaking a detailed comparison of the LEMP 1997 with the LEMP 2003 it becomes apparent
that the earlier LEMP of 1997 provided specific design controls to protect the environment. However,
many of the detailed design controls are not contained within the LEMP 2003. By omitting the design
detail contained in the LEMP 1997 in favour of the LEMP 2003, the EPA dismissed the design control
to limit the amount of fill to Area B to 80,000 m3 and restrict the placement of waste to small discrete
cells. The effect was that rather than remodelling the golf course it became a waste facility.
It is noted in accordance with section 3.1.2 of the LEMP 2003 that:
‘waste cells are to be lined with a minimum of 900 mm of clay that has a permeability of less
than K = 10-9 ms-1 or a commercial geofabric liner of equal or greater specifications.’
It is noted in accordance with section 4.1.6.2 of the LEMP 2003 that:
‘During filling, leachate is to be collected at the base of the inert cells by a perforated pipe set
in course gravel. … The outlet of the collection pipe is to drain to a leachate collection basin
…’
Although not specifically referenced in the EPL it is assumed that the LBS, LCS and LMP discussed in
sections 3.1.2 and 4.1.6.2 of the LEMP 2003 are aimed at ensuring leachate is intercepted and would
not pollute any surface or ground water.
Notwithstanding the provisions of sections 3.1.2 and 4.1.6.2 of the LEMP 2003 and the provisions of
clause O5.1 and O5.2 of the EPL of 11 July 2002, an examination of the photographic evidence taken
on site during this period confirms that no compacted clay layer was installed and there are multiple
photographs where waste was placed directly onto the soil surface. Although there is photographic
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evidence of damaged geofabric material present on site in 2007, there is no evidence that geofabric
material was installed in accordance with specifications to provide a protective barrier until April 2009.
The consequence of this inaction is that the base of the existing waste mound between 2001 and
April 2009, in not having an effective leachate barrier, meant that leachate entered the underlying
porous Hawkesbury Sandstone and is still doing so.

3.5 Fifth event – EPL No 11395 issued on 9 September 2004
A review of the third variation of the EPL (16) identifies:
• Licence holder Planet Earth Support Company Pty Ltd trading as Central Mangrove Waste
• Clause A2.1 same as 21 November 2001
• Clause A4.2 same as 11 July 2003
• Clause L5.3 same as 5 April 2002
• Clause L5.4 same as 21 November 2001
• Clause O5.1 same as 21 November 2001
• Clause O5.2 same as 21 November 2001
• Clause O7.2 same as 11 July 2003
• Clause O10.1 same as 11 July 2003
• Clause O11.1 same as 11 July 2003
• Clause O14.1 (a) requiring daily cover of VENM deleted from the licence. However, the clause
retained the requirement for intermediate cover of 30 centimetres.
As the waste facility is in the water supply catchment of the Central Coast it is illogical why the EPA
deleted clause O14.1(a), which was designed to minimise water ingress into active waste cells and
thus limit the amount of leachate generated. As documented below, from the commencement of
waste being deposited on site from 2001 to April 2009 the photographic evidence during this period
confirms that no appropriate leachate barrier or membrane was located under the base of the waste.
For discussion purposes the area without a leachate barrier or membrane will be referred to as Cell
1A.
The absence of a leachate barrier or membrane means that annually an estimated 2.8 million to 3.5
million litres of leachate has escaped or will be escaping into the underlying porous Hawkesbury
Sandstone.

3.6 Photographic Record – Commencement of placement of fill up to May 2005

16

See reference attachment 008 for copy of the third variation of the EPL
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The following series of photographs documents that no leachate barrier or membrane was placed
at the base of the waste cell in accordance with section 3.1.2 of the LEMP 2003.

Photo 1

Aerial photo of site in 2005. Note the site consists of three waste lifts with an earth embankment on the
south-east perimeter. This embankment is illustrated in photos 2, 4, 6 & 9. No earth embankment is visible
on the north-eastern perimeter of the waste cell, which is illustrated in photos 10 & 11. An unlined
sediment/leachate pond is located between the waste and south-east earth embankment. (Photo source:
GCC Electronic Mapping).

Photo 2 Illustrates the location of the placement of waste in Cell 1A in 2005. No leachate barrier of either a minimum of
900 mm of clay that has a permeability of less than K = 10-9 ms-1 or a commercial geofabric liner of equal or
greater specifications can be observed in the photo. (Photo source: NSW Office of Water (NOW) 8 March 2005
reference photo 26).
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Photo 3 Illustrates the height and location of the waste. By comparing photos 1, 2 and 3 it is evident that by May 2005
the top waste lift had reached the outer edge of the middle waste lift. The photos demonstrate that waste would
have been deposited adjacent to the bulldozer and then the bulldozer operator would have pushed the waste
over the edge of the waste lift. As each lift is approximately 5 m in height this would result in a depth of waste
approximately 15 m in height. The unconsolidated nature of the waste placement would result in a large void
space. This large void space would allow a large volume of leachate to be stored within the waste mound. Any
additional waste placed on top of these combined lifts would result in the stored leachate being forced into the
underlying porous Hawkesbury Sandstone. (Photo source: NOW 12 May 2005 reference photo 12).

Photo 4 Documents that in March 2005 waste was being placed directly onto an excavated ground surface which has not
been prepared in accordance with section 3.1.2 of the LEMP 2003 which required “a minimum of 900 mm of clay
that has a permeability of less than K = 10-9 ms-1or a commercial geofabric liner of equal or greater specifications’.
As the base of the waste cell has no effective leachate barrier or liner the placement of waste is taking place in
direct conflict with clause O5.1 and O5.2 of the EPL which requires that a leachate barrier system must be
installed and a leachate collection system must be able to capture all leachate. EPA inspectors took photos of
this in May 2005 so were aware of this breach. (Photo source: NOW 12 May 2005 reference photo 32).
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Photo 5 Documents that in May 2005, soil and rock from the base of the waste Cell 1A had been used to construct the
unconsolidated earth embankment. (Photo source: NOW 12 May 2005 reference photo 3).

Photo 6 Documents that the base of the waste cell has not been constructed in accordance with section 3.1.2 of the LEMP
2003 and that soil and rock from the base of the waste cell has been used to construct the unconsolidated earth
embankment. (Photo source: NOW 8 March 2005 reference photo 34).
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Photo 7 Taken in May 2005 from the middle section of Cell 1A looking in a north-east direction, this documents that the
base of the waste cell has no leachate barrier or membrane. Waste is being placed directly onto the underlying
porous Hawkesbury Sandstone. This photo substantiates that an alleged breach of clause O5.1 and O5.2 of the
EPL had taken place. (Photo source: NOW 12 May 2005 reference photo 7).

Photo 8 Taken in May 2005 from the base of Cell 1A looking in a southerly direction to photo 7. It illustrates that the base
of the future waste cell has been constructed into the underlying Hawkesbury Sandstone. At the time the photo
was taken there was no evidence that any preparation had taken place to prepare the surface for a leachate
barrier or membrane in accordance with 3.1.2 of the LEMP 2003. (Photo source: NOW 12 May 2005 ref photo
13).

Submission requesting Commission of Inquiry

34

Photo 9 Taken in May 2005 looking in a northerly direction outside of Cell 1A. It documents that an earth embankment
had been placed at the outer edge of the waste cell. By carefully examining this photo it is noted that in the
central section of the earth embankment there are three rock boulders visible within the embankment. This
indicates that the earth embankment is unconsolidated and would allow any leachate to flow through this
structure. Allowing leachate to flow uncontrolled is in direct conflict with clauses O5.1 and O5.2 of the EPL.
(Photo source: NOW 12 May 2005 reference photo 15).

Photo 10

Taken in May 2005, documents that the northeast face of the waste lifts in Cell 1A is not contained by any barrier.
Any leachate generated would flow directly away from the site. As illustrated in this photo along with photos
11(a) and 11(b) the type of waste being deposited was not restricted to Inert Waste Class 2 Landfill, the presence
of treated timber is in direct conflict with clause L5.3 of the EPL in 2005. (Photo source: NOW 12 May 2005
reference photo 28).
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Photo 11

Taken in May 2005 along with photo 10 provides prima facie evidence that any leachate generated on the
eastern portion of the waste mound would flow directly away from the site without being intercepted or
collected. Photos 10 & 11 prove that an alleged breach of the POEO Act has occurred. EPA and GCC officials
were present. (Photo source: NOW 12 May 2005 reference photo 29).

Photo 11(a) Is taken immediately above photos 10 and 11 on top of the waste mound. The photo illustrates the presence of
treated timber intermixed within the waste which is in direct conflict with clause L5.3 of the EPL in 2005. (Photo
source: NOW 12 May 2005 reference photos 22).
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Photo 11(b) Is taken immediately above photos 10 and 11 on top of the waste mound. The photo illustrates the presence of
treated timber intermixed within the waste which is in direct conflict with clause L5.3 of the EPL in 2005. (Photo
source: NOW 12 May 2005 reference photos 30).

Photo 12

Taken in May 2005 illustrates that an officer of the EPA was present on site with the NSW Office of Water officer
who took photos 1 to 12. As the EPA officer was on site as the photos were being taken he should have observed
multiple non-compliances with the EPL and alleged breaches of the POEO Act. (Photo source: NOW 12 May 2005
reference photo 5).
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3.7 Photographic Record – taken by New South Wales Office of Water – Feb 2006

Photo 13

Taken in February 2006 documents a combined leachate/sediment pond located at the south-eastern corner of
the existing waste mound. This structure is unlined and allows storm water or any leachate to overflow into the
surrounding environment. This leachate/sediment pond structure is in direct conflict with clause 05.2 of the EPL
which requires that a leachate collection system must be capable of capturing all leachate generated from the
waste disposed of at the premises. (Photo source: NOW 15 February 2006 reference photo 3).

Photo 14

Taken in February 2006, this photo illustrates that the outer flank of the waste deposited on site up to 2006 has
received an outer covering of soil to minimise the ingress of rainwater. Note within the lower earth embankment
the three rock boulders representing the original land surface that were visible in 2005, are still present, and the
fact that the earth embankment has not been compacted as a containment structure. (Photo source: NOW 15
February 2006 reference photo 9).
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Photo 15

Taken in February 2006, this photo provides a close-up view of the south-eastern corner of Cell 1A. The dark
colour material at the top of the waste mound is of shale origin which is present at the base of photo 17
indicating the source of the material. (Photo source: NOW 15 February 2006 reference photo 10).

Photo 16

Comprises two photos taken side by side in February 2006 illustrating the expansion of waste Cell 1A at the
upper western section. Material excavated has been transported and used as cover material on the outer edge
of the deposited waste. The excavation in this location is not in accordance with any plans within the EIS or LEMP
1997. (Photo source: NOW 15 February 2006 reference photos 17 & 18).
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Photo 17

Comprises two photos taken side by side in February 2006 illustrating the drainage channel leading away from
a newly excavated area in waste Cell 1A. Although the excavated area is fully constructed the outlet only leads
to a combined leachate/sediment pond. As discussed in photo 16, the outlet structure in this location is not in
accordance with any plans within the EIS or LEMP 1997. In addition, there is no attempt to separate any overland
storm water flow from any leachate that may be generated. This containment structure is in direct conflict with
clause O5.2 of the EPL which requires that a leachate collection system must be capable of capturing all leachate
generated from the waste disposed of at the premises. (Photo source: NOW 15 February 2006 reference photos
5 & 6).

3.8 Sixth event – EPL No 11395 issued on 27 April 2006
A review of the fourth variation of the EPL (17) identifies:
• Licence holder Planet Earth Support Company Pty Ltd trading as Central Mangrove Waste
• Clause A2.1 same as 21 November 2001
• Clause A4.2 same as 11 July 2003
• Clause L5.3 same as 5 April 2002
• Clause L5.4 same as 21 November 2001
• Clause O5.1 same as 21 November 2001
• Clause O5.2 same as 21 November 2001
• Clause O7.2 same as 11 July 2003
• Clause O10.1 same as 11 July 2003
• Clause O11.1 same as 11 July 2003
• Clause O14.1 same as September 2004.
When renewing or varying an EPL the EPA must take into consideration section 45 of the POEA Act,
which states:
Matters to be taken into consideration in licensing functions:
In exercising its functions under this Chapter, the appropriate regulatory authority is required
to take into consideration such of the following matters as are of relevance: (emphasis added)
Subsection 45(c) states:
In relation to an activity or work that causes, is likely to cause or has caused water
pollution:
(i) The environmental values of water affected by the activity or work, and
17

See reference attachment 009 for copy of the fourth variation of the EPL
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(ii) The practical measures that could be taken to restore or maintain those environmental
values (emphasis added).
Subsection 45(f1) states:
The pollution caused or likely to be caused by the carrying out of the activity or work
concerned and the likely impact of that pollution on the environment (emphasis added).
Given the requirements of section 45(f1) of the POEO Act and the fact that an officer of the EPA
observed the site in 2005 it is illogical that the EPA renewed the licence in 2006 when it appears that
no LBS or an effective LCS was being implemented in accordance with clause O5.1 and O5.2 of the
EPL. Examination of the photos taken in early 2006 prior to the renewal of the EPL demonstrate that
leachate and storm water were contained in the same unlined structure.

3.9 Photographic Record – taken by New South Wales Office of Water – November 2007

Photo 18

Comprises three photos taken in November 2007. This collage of photos illustrates that waste is being placed on
the outer southern edge of the fill mound illustrated in photos 14 and 15. The placement of additional fill outside
of the previous fill mound expanded the basal area of Cell 1A. (Photo source: NOW 7 November 2007 reference
photos 1, 2 & 3).
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Photo 19

Taken in November 2007, this photo documents that the base area of the expanded Cell 1A is allowing the
placement of waste on a surface that has no LBS or LCS. In fact, the waste is being placed into an historical
drainage channel which previously led to a leachate/sediment pond illustrated in photo 13. As the waste is being
placed from east to west this means that overland runoff is being directed into the expanding waste mound.
This photo provides prima facie evidence that an alleged breach of clauses O5.1 and O5.2 of the EPL took place.
(Photo source: NOW 7 November 2007 reference photo 6).

Photo 20

Taken in November 2007 this photo documents a new combined unlined leachate/sediment pond that has been
constructed to the south east of the leachate/sediment pond illustrated in photo 13. This photo provides further
prima facie evidence that an alleged breach of clauses O5.1 and O5.2 of the EPL took place. (Photo source: NOW
7 November 2007 reference photo 19).
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Photo 21

Taken in November 2007 in a similar position to photo 14, this photo illustrates how the base of Cell 1A had
expanded to abut the historical creek located on the left-hand side of the photo. Although a new access road
has been constructed, sediment can be observed washing directly into the adjacent creek channel. This photo
provides prima facie evidence that an alleged breach of section 120 of the POEO Act took place as water has
been polluted by the sediment leaving the access road. (Photo source: NOW 7 November 2007 ref photo 25).

Photo 22

Taken in November 2007, in a similar location to photo 21, this photo illustrates how the access road running
parallel to the creek channel is allowing sediment to leave the site and directly pollute the water of the creek.
This photo provides prima facie evidence that an alleged breach of section 120 of the POEO Act took place as
water has been polluted by the sediment leaving the access road. (Photo source: NOW 7 November 2007
reference photo 32).
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3.10 Seventh event – Notification from former GCC to Verde Terra Pty Ltd
On 16 April 2008, Central Mangrove Waste, a division of Verde Terra Pty Ltd, submitted a report to
GCC. The report was prepared by Quadro Australia Pty Ltd. Although MDA requested a copy of this
report, GCC declined to release it.
Although the report has not been released the electronic notes attached to the report have been
released. Reviewing the electronic notes, it documents:
•

The report was forwarded via internal mail to the Development Management Unit

•

The report was received by the Town Planning Adviser who forwarded an electronic
instruction to the Senior Town Planner

•

The instruction to the Senior Town Planner required the officer to check the Quadro report
‘against EIS and approved plans and prepare reply.’ (18)

The Senior Town Planner responded to Central Mangrove Waste in a letter dated 22 May 2008 stating
‘Council is of the opinion, that the proposal is generally in accordance with Council’s Development
Consent No 23042/1998, dated 6 October 1998’. (19) Although the plans from Quadro have not been
viewed the decision from the Senior Officer is surprising. According to registered survey plans
submitted to the EPA on 21 December 2007, there were 257,602 m 3 of material in Area B. (20) This is
3.2 times the volume of material permitted by the Consent issued by GCC.
As the volume of material on site was 3.2 times the permitted Consent either the submitted plans
from Quadro did not reflect what was taking place on site, or alternatively, the submitted plans were
not in accordance with the approved Consent.
The determination by the Senior Officer also raises another serious question. Did the officer undertake
a site inspection? If so, the officer should have assessed whether what was taking place on site was
in accordance with the approved plans. It is noted under GCC Code of Conduct that an officer of
Council ‘must act lawfully, honestly and exercise a reasonable degree of care and diligence in carrying
out your functions under the Act or any other Act (Section 439 of the Act). The question arises, did the
GCC officer exercise a reasonable degree of care and diligence?

See reference attachment 010 – documents released Item 2 Doc 1
See reference attachment 010 – documents released Item 2 Doc 5
20 Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
18
19
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3.11 Eighth event – EPL No 11395 issued on 19 June 2008
A review of the fifth variation of the EPL (21) identifies:
• Licence holder changed to Verde Terra Pty Ltd trading as Central Mangrove Waste
• Clause A2.1 amended as property definition
• Clause A4.2 same as 11 July 2003
• Clause L5.3 same as 5 April 2002
• Clause L5.4 same as 21 November 2001
• Clause O5.1 same as 21 November 2001
• Clause O5.2 same as 21 November 2001
• Clause O7.2 same as 11 July 2003
• New clause O7.8 requiring that any leachate storage pond must be designed to prevent storm
water running into it
• New amended clauses O11.1, O11.2 & O11.3 stating the licensee must provide a report to the
EPA detailing the design, construction, operation and rehabilitation of any new landfill cell
proposed on the site
• Clause O14 and the various subparts now become clause O15 with subparts. The new clause
O15.1(a) reintroduces the requirement of a daily cover of all active waste areas to a minimum
depth of 15 centimetres over all exposed landfill waste prior to ceasing operations at the end
of each day.
When granting or varying an EPL the EPA must take into consideration sections 45 and 50 of the POEA
Act. Section 45 of the POEO Act states:
Matters to be taken into consideration in licensing functions
In exercising its functions under this Chapter, the appropriate regulatory authority is
required to take into consideration such of the following matters as are of relevance:
Subsection 45(i) states:
in connection with a Licence application any relevant environmental impact statement,
or other statement of environmental effects, prepared or obtained by the applicant
under the Environmental Planning and Assessment Act 1979, (emphasis added)
On 1 May 2006, section 50 of the POEA Act was amended to read:
Timing of licensing of development requiring Consent under EPA Act
(1) Licensing of controlled development under EPA Act. This section applies to development
that cannot be carried out without Development Consent under the Environmental
Planning and Assessment Act 1979. This development is called "controlled
development" in this section.
(2) Licence to be concurrent. A Licence that relates to controlled development must not be
granted or varied (other than on the initiative of the EPA) by the appropriate regulatory
authority, unless Development Consent has been granted for the controlled
development. However, this section does not prevent the consideration of a Licence
21

See reference attachment 011 – for copy of the fifth variation of the EPL
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application by the appropriate regulatory authority before Development Consent is
granted. (emphasis added)
In renewing the EPL in June 2008 the EPA should not have varied the EPL unless it had taken into
consideration the EIS. The EIS states that for Area B, 80,000 m3 of material was to be imported.
However, examination of the registered survey plans submitted to the EPA confirms that as at 21
December 2007, 257,602 m3 of material was in Area B. (22) This is 3.2 times the volume of material
permitted by the Consent issued by GCC.
As the EPA varied EPL No 11395 without taking into consideration sections 45(i) and 50 of the POEO
Act as required, the evidence indicates that the EPL issued on 19 June 2008 is allegedly invalid.

3.12 Photographic Record – taken by New South Wales Office Water – August 2008

Photo 23

22

Taken in August 2008 illustrates the expansion of the basal area of Cell 1A, in the location of photos 16 and 17
located at the western property boundary. It is noted under clause O15.1(a) that the need for daily cover of any
area of exposed waste was reintroduced into the EPL on the 19 June 2008. (Photo source: NOW 2 August 2008
ref photo 007).

Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
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Photo 24

Taken in August 2008, this photo illustrates the expansion of the basal area of Cell 1A. This photo is taken
approximately 150 m in a south easterly direction to photo 23. Looking at the shadows cast by the vegetation
the photo is taken mid-morning. Looking at the surface area of the exposed waste the evidence indicates that
the waste operator has not complied with clause O15.1(a) of the EPL as a daily covering has not been applied to
all exposed waste over the previous day. (Photo source: NOW 2 August 2008 reference photo 012).

Photo 25

Taken in August 2008 looking in an easterly direction, this photo illustrates the location of a leachate/sediment
pond in the central section of the photo. This leachate/sediment pond is in the north-eastern portion of proposed
Cell Z located at the headwaters of the creek gully which becomes the footprint for Cell 1B. This
leachate/sediment pond is identified on Plan No 5617/Jun/09 prepared by Stephen Thorne and Associates and
is referenced in the Heads of Agreement dated 20 September 2013. (Photo source: NOW 2 August 2008 reference
photo 009).
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3.13 Ninth event - EPL No 11395 issued on 3 October 2008
A review of the sixth variation of the EPL (23) identifies:
• Licence holder Verde Terra Pty Ltd trading as Central Mangrove Waste
• All other major clauses discussed in the fifth variation remained unchanged.
As discussed within the fifth variation of the EPL, due to amendments to the POEO Act in 2006, the
EPA must consider GCC Consent and the contents of the EIS prior to varying a licence. An examination
of the registered survey plans submitted to the EPA confirms that as at 30 June 2008, 299,102 m 3 of
was in Area B. (24) This is 3.7 times the volume of material permitted by the Consent issued by GCC.
As the EPA varied the EPL No 11395 without taking into consideration sections 45(i) and 50 of the
POEO Act, the evidence indicates that the EPL issued on 3 October 2008 is allegedly invalid.

3.14 Tenth event - EPL No 11395 issued on 8 December 2008
A review of the seventh variation of the EPL (25) identifies:
• Licence holder Verde Terra Pty Ltd trading as Central Mangrove Waste
• All other major clauses discussed in the sixth variation remained unchanged except Clause L5,
which amends the definition of waste permitted on site and the inclusion of a new clause O22
dealing with disposal of tyres not permitted except for individual delivery containing no more
than 5 tyres.
As discussed with the fifth and sixth variations (sections 3.11 and 3.13 above) of the EPL, due to
amendments to the POEO Act in 2006, the EPA must consider the Council Consent and the contents
of the EIS prior to varying a licence. An examination of the registered survey plans submitted to the
EPA confirms that as at 30 June 2008, 299,102 m3 of material was in Area B. (26) This is 3.7 times the
volume of material permitted by the Consent issued by GCC.
As the EPA varied the EPL No 11395 without taking into consideration sections 45(i) and 50 of the
POEO Act, the evidence indicates that the EPL issued on 8 December 2008 is allegedly invalid.

3.15 Eleventh event – Second section 96 modification 1 May 2009

See reference attachment 012 for copy of the sixth variation of the EPL
Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
25 See reference attachment 013 for copy of eighth EPL
26 Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
23
24
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On the 6 May 2008, Verde Terra Pty Ltd trading as Central Mangrove Waste submitted a section 96(1A)
of the EPA Act to modify the consent. Having regard to the provisions of the EPA Act, on 1 May 2009,
GCC modified conditions 42 and 43.
A review of the two modified conditions does not alter the volume of material to be imported onto
the site consisting of 220,000 m3 or alter the 20,000 m3 of VENM to be relocated on site. At the time
the section 96 modification was assessed and issued by GCC, the registered survey plans submitted to
the EPA confirm that as at 30 June 2008, 299,102 m 3 of material was within Area B. (27)
Section 96(1A) of the EPA Act states:
‘Modifications involving minimal environmental impact
A consent authority may, on application being made by the applicant or any other person
entitled to act on a consent granted by the consent authority and subject to and in accordance
with the regulations, modify the consent if:
(a) it is satisfied that the proposed modification is of minimal environmental impact, and
(b) it is satisfied that the development to which the consent as modified relates is substantially
the same development as the development for which the consent was originally
granted and before that consent as originally granted was modified (if at all),’ …
(emphasis added)
At the time the section 96 modification was issued by GCC, the development on the site was not in
accordance with the development for which the consent was originally granted as the volume of
material on site was 3.7 times the volume permitted by the consent. As the section 96 modification
was issued without taking into consideration sections 96(1A)(b) of the EPA Act, the evidence indicates
that the modification issued on 1 May 2009 is allegedly invalid.
It is noted under the former GCC Code of Conduct that an officer of Council ‘must act lawfully, honestly
and exercise a reasonable degree of care and diligence in carrying out your functions under the Act
or any other Act (Section 439 of the Act). The question arises, did the assessing officer exercise a
reasonable degree of care and diligence in issuing the section 96(1A) modification?

3.16 Twelfth event - EPL No 11395 issued on 13 May 2009
A review of the eighth variation of the EPL (28) identifies:
• Licence holder Verde Terra Pty Ltd trading as Central Mangrove Waste

Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
28 See reference attachment 014 for copy of the eighth variation of the EPL
27
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•

All other major clauses discussed in the seventh variation remained unchanged except for
Clauses A4.2, O12.1 and new clauses U1 to U3 which relate to the construction and lining of
Cell 1B.

As discussed with the fifth, sixth and seventh variations (sections 3.11, 3.13 and 3.14 above) of the
EPL, due to amendments to the POEO Act in 2006, the EPA must consider the Council Consent and the
contents of the EIS prior to varying a licence. An examination of the registered survey plans submitted
to the EPA confirms that as of 20 February 2009, 405,402 m3 of material was in Area B. (29) This is 5
times the volume of material permitted by the Consent issued by GCC.
As the EPA varied EPL No 11395 without taking into consideration sections 45(i) and 50 of the POEO
Act, the evidence indicates that the EPL issued on 13 May 2009 is allegedly invalid.

29

Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
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4.0 Events and activities regarding the implementation of DA 23042
from 2009 to the present including photographic record of the
construction of Cell 1B and the expansion of Cell 1A
Cell 1B is the only cell which has a photographic record confirming that it was lined with a leachate
membrane combined with a leachate collection system that was connected to a specific leachate
pond. A critical design feature of the leachate barrier liner was that the south-western end of the liner
was to be connected and welded to the proposed leachate membrane for Cell Z.
However, the construction of Cell Z did not take place. Instead a very large quantity of waste was
deposited expanding the basal area of Cell 1A. Consequently, Cell 1B has not been constructed in
accordance with design specifications, allowing leachate to escape from the western and eastern sides
of this cell.

4.1 Documentation relating to Cell 1B
On the 30 November 2009, Consulting Earth Scientists submitted to the EPA a Leachate Management
Plan (LMP 2009), titled ‘Landfilling Area B, Cells W, X, Y and Z General Solid Waste (Non-putrescible)
Landfill, Lot 582, DP 1123656, Hallards Road, Central Mangrove NSW Prepared for Verde Terra Pty Ltd
dated November 2009.’
Although the LMP 2009 was submitted to the EPA, it was never submitted to GCC. As it was not
submitted to GCC, the latter did not have the opportunity to undertake a review of the document in
accordance with the EPA Act. LMP 2009 therefore has no formal approval under the EPA Act and it
did not amend the existing Consent for DA 23042/1998.
Notwithstanding the fact that the LMP 2009 was never submitted to GCC, the document contains
misleading information. The information is misleading as it informs the reader that GCC has issued
various modifications, but it does not alert the reader to the fact that the modifications have not
amended the volume of material to be imported to the site or the volume of material to be excavated.
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The LMP 2009 identifies that the future landfill development of Area B and the final contour plan will
be in accordance with Figures 5 and 7 and that the capacity of the proposed new Cells W through to
Z (30) will be:
Cell W
Cell X
Cell Y
Cell Z
Total

164,582 m3
292,314 m3
277,625 m3
220,967 m3
955,488 m3

Given the fact that the Consent only allows for 80,000 m3 of material in Area B, the statement that
955,488 m3 would be placed within Cells W through to Z should have identified that LMP 2009 was
not consistent with the EIS or LEMP 1997. The question also arises, where is the 955,448 m3 of VENM
to be relocated which needs to be extracted to create the void space of cells W, X, Y and Z?

Figure 3. Illustrates the location of Cell 1A, Cell 1B and proposed Cells W, X, Y and Z. (Source: Fig. 4:
Layout of Area B copied from the Leachate Management Plan 2009).

In Fig. 3, (which is Fig. 4 in LMP 2009) the blue area represents the basal area of Cell 1A in 2009. It is
important to note that the basal area of Cell 1A expanded over the northern portion of Cell Z between

30

See reference source 015 - Leachate Management Plan (LMP 2009), ‘Landfilling Area B, Cells W, X, Y and Z General Solid
Waste (Non-putrescible) Landfill, Lot 582, DP 1123656, Hallards Road, Central Mangrove NSW. Prepared for Verde Terra
Pty Ltd dated November 2009, page 15
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August 2009 and October 2010. The red area represents Cell 1B and the yellow represents Cells W, X,
Y and Z.

Figure 4. Illustrates the location of proposed Cells W, X, Y and Z. (Source: Fig. 7: Approved Contours copied
from the Leachate Management Plan 2009).

In Fig. 4, (which is Fig. 7 in LMP 2009) the yellow area represents Cell W, the brown area represents
Cell X, the lilac area represents Cell Y and the blue area represents Cell Z. This figure is misleading as
the title of the document says Figure 7: Approved Contours. However, this figure is not in accordance
with the approved contour plan in Figure 4 of LEMP 1997. Therefore, the information contained within
the LMP 2009 is false and misleading.
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4.2 Photographic Record – taken by EPA – April 2009 on construction of Cell 1B

Photo 26

Taken in April 2009. It illustrates the placement of the HDPE and geofabric overlay within Cell 1B on the northern
wall, base and southern wall. The western end fronting future Cell Z remains opened and is not lined with HDPE
and geofabric overlay. (Photo source: EPA 6 April 2009 reference photo 25).

Photo 27

Taken in April 2009. It illustrates the placement of the HDPE and geofabric overlay within Cell 1B on the northern
wall, base and southern wall. The eastern end of Cell 1B remains open. (Photo source: EPA 8 April 2009 reference
photo 30).
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Photo 28

Taken in April 2009. Illustrates the leachate drainage blanket and the leachate drainage pipe on the right-hand
side of the photo. The leachate blanket on the right-hand side of the photo only extends to the base of Cell 1A.
This would indicate that any leachate generated from waste placed above the drainage blanket height could
escape into the existing unlined area of Cell 1A. (Photo source: EPA 14 April 2009 reference photo L5).

4.3 Thirteenth event - EPL No 11395 issued on 29 June 2009
A review of the ninth variation of the EPL (31) identifies:
• Licence holder Verde Terra Pty Ltd trading as Central Mangrove Waste
• All other major clauses discussed in the eighth variation remained unchanged except for new
wording in clauses A4 and O12. As the LBS and LCS had been installed for Cell 1 B, clauses U1
to U3 which related to the construction and lining of Cell 1B were deleted.
As discussed with the fifth, sixth, seventh and eighth variations (sections 3.11, 3.13, 3.14 and 3.16 in
Chapter 3) of the EPL due to amendments to the POEO Act in 2006, the EPA must consider the Council
Consent and the contents of the EIS prior to varying a licence. An examination of the registered survey
plans submitted to the EPA confirmed that as of 18 December 2009, 538,652 m 3 of material was in
Area B. (32) This is 6.7 times the volume of material permitted by the Consent issued by the GCC.

31
32

See reference attachment O16 for copy of the ninth variation of the EPL
Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
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As the EPA varied EPL No 11395 without taking into consideration sections 45(i) and 50 of the POEO
Act, the evidence indicates that the EPL issued on 29 June 2009 is allegedly invalid.

4.4 Fourteenth event - EPL No 11395 issued on 9 July 2010
A review of the tenth variation of the EPL (33) identifies:
• Licence holder Verde Terra Pty Ltd trading as Central Mangrove Waste
• All other major clauses discussed in the ninth variation remained unchanged except for
amendments to clauses A4, O11 and O12 to reflect the inclusion of the LMP 2009 for landfill
of Cell 1B, and future Cells W, X, Y and Z.
As the EPA approved the inclusion of the LMP 2009 into the EPL the following non-compliances with
the Consent arise:
The first non-compliance is that the location of Cells W, X, Y and Z do not correspond to Area B or the
excavation location as defined in the EIS and LEMP 1997. Examining the plans contained in the EIS and
LEMP 1997, a small portion of Cells W, X and Y fall within Area B as defined in the EIS. However, much
of the area of Cells W, X and Y falls outside of Area B as defined in the EIS and LEMP 1997. The footprint
of Cell Z falls within Area B as defined in the EIS.
The second non-compliance is that the approved area of excavation in the EIS is limited between Area
A and Area B. The volume of excavation is winning approximately 20,000 m 3 of VENM by relocating
the top 7 m of a small knoll. In contrast, Fig. 8 of the LMP 2009 identifies that the excavation at the
deepest point in Cell Y is 52 m below natural ground level which is 7.4 times greater than is stated in
the EIS and LEMP 1997. Plus, the extent of excavation in Cells W, X, Y and Z requires the relocation of
955,448 m3 of VENM (see page 15, LMP 2009). This results in an excavation 47.7 times the amount
approved in the EIS.
The third non-compliance is that the final land surface of Cells 1A, 1B, W, X, Y and Z as presented in
Fig. 7 of the LMP 2009 does not correspond with the approved final land surface presented in Fig. 4
of the LEMP 1997. A copy of Fig. 4 of the LEMP 1997 is presented below. In this document, it is shown
as Fig 5.

33

See reference attachment 017 for copy of the tenth variation of the EPL
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Figure 5. Copy of the approved Final Landform which is contained in the LEMP 1997. ( Source: Fig. 4.6
Final Land Form LEMP 1997).

By comparing Figs 4 and 5 of this document it is evident that the contour height of Area B has increased
above the approved level of 310 m in the EIS and LEMP 1997. To illustrate the increase in height, by
comparing the 310 m contour level between Figs 4 and 5 you will observe that in Fig. 4 it is altered at
the northern property boundary. However, in Fig. 5, if you follow the 310-metre contour level you will
observe that it is not adjusted until you have travelled 60 m south of the northern property boundary.
The fourth non-compliance is that notwithstanding that the contour levels of Area B have increased
above the approved levels in the Consent, the EPA did not monitor them as referenced in the EPL. It
is noted that on 15 July 2009 the EPA received a volumetric survey from the Central Mangrove Waste
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Facility - Licence No 11395, survey period December 2008 to June 2009. By comparing the contour
levels of Plan No 5617/Jun/09 included within the volumetric survey data, with the contour levels of
Fig. 7 of the LMP 2009 referenced in the EPL, we find that the design contour level should be 325 m
AHD. However, the contour level in June 2009 was 340.36 m AHD. This means there is a difference of
15 m between the plans referenced in the volumetric survey and those in the LMP 2009 which is
included within the EPL.
As discussed with the fifth, sixth, seventh, eighth and ninth variations (sections 3.11, 3.13, 3.14 and
3.16 in Chapter 3 and section 4.3 of Chapter 4) of the EPL, due to amendments to the POEO Act in
2006, the EPA must consider the Council Consent and the contents of the EIS prior to varying a licence.
An examination of the registered survey plans submitted to the EPA confirms that as of 1 July 2010,
588,952 m3 of material was in Area B. (34) This is 7.4 times the volume of material permitted by the
Consent issued by GCC.
As the EPA varied EPL No 11395 without taking into consideration sections 45(i) and 50 of the POEO
Act, the evidence indicates that the EPL issued on 9 July 2010 is allegedly invalid.

4.5 Photographic Record – taken by EPA – August 2009 infilling of Cell 1B

Photo 29

34

Comprises two photos taken in August 2009. The collage of photos illustrates that waste is being placed in Cell
1B. Looking at the surface area of the exposed waste the evidence indicates that the waste operator has not
complied with clause O15.1(a) of the EPL as a daily covering had not been applied to all exposed waste over the
previous day. In addition, waste is not being confined to the basal area of Cell 1B but is extending in a westerly
direction across onto Cell Z. (Photo source: EPA Aug 2009 reference photo 2 & 3).

Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
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Photo 30

Taken in August 2009, this photo illustrates waste being placed in Cell 1B. Looking at the surface area of the
exposed waste the evidence indicates that the waste operator did not comply with clause O15.1(a) of the EPL in
providing a daily covering to all exposed waste over the previous day. In addition, waste is not being confined to
the basal area of Cell 1B but is extending in a westerly direction across onto Cell Z. (Photo source: EPA August
2009 reference photo 13).

4.6 Fifteenth event - EPL No 11395 issued on 30 August 2010
A review of the eleventh variation of the EPL (35) identifies:
• Licence holder Verde Terra Pty Ltd trading as Central Mangrove Waste
• All other major clauses discussed in the tenth variation remained unchanged except for
amendments to clauses O11.1, O11.2 and O11.3 modified to include reference to Cells W, X,
Y and Z.
As discussed with the fifth, sixth, seventh, eighth, ninth and tenth variations (sections 3.11, 3.13, 3.14
and 3.16 in Chapter 3 and section 4.3 and 4.4 of Chapter 4) of the EPL, due to amendments to the
POEO Act in 2006, the EPA must consider the Council Consent and the contents of the EIS prior to
varying a licence. An examination of the registered survey plans submitted to the EPA confirms that

35

See reference attachment 018 – for copy of the eleventh variation of the EPL
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as of 1 July 2010, 588,952 m3 of material was in Area B. (36) This is 7.4 times the volume of material
permitted by the Consent issued by GCC.
As the EPA varied EPL No 11395 without taking into consideration sections 45(i) and 50 of the POEO
Act, the evidence indicates that the EPL issued on 30 August 2010 is allegedly invalid.

4.7 Photographic Record – taken by EPA, October 2010 showing placement of additional
waste on top of Cell 1A above approved contour levels.

Photo 31a Taken on 26 October 2010, looking in a southerly direction, this photo illustrates waste being deposited on the
top section of Cell 1A. Entry to the site although not shown in the photo is located off to the right-hand side at
approximately 80 m. To place this photo into context, see Fig. 6 and photo 36. (Photo source: EPA 26 October
reference photo 4).

36

Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
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Photo 31b Taken on 26 October 2010, looking in an easterly direction, this photo illustrates waste being deposited on the
top section of Cell 1A. Entry to the site although not present in the photo is located off to the left-hand side at
approximately 60 m. To place this photo into context, see Fig. 6 and photo 36. (Photo source: EPA 26 October
reference photo 5).

In accordance with Fig. 7 in the LMP 2009 (see Fig. 4 in this document) the approved contour level
under the EPL states the weighbridge entry should be at the 330 m AHD and as you travel in an easterly
direction across the proposed land surface it will fall to 300 m AHD. Therefore, when you enter the
site in accordance with the approved plan you would expect the land to be at a lower elevation when
you look across the site in an easterly direction. However, both photos 31 and 32 document that the
land is not falling away from the entry, but extends in an easterly direction at the same elevation.
Furthermore, on the left-hand side of the truck, photo 32 illustrates that waste is being deposited
higher than the land surface where the truck is located.
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Photo 31c Taken 26 October 2010, this photo illustrates waste being deposited on the north-eastern top section of Cell 1A.
The placement of waste on top of Cell 1A, creating an elevation equal to or higher than the gate entry is not in
accordance with Fig. 7 of the LMP 2009 (see Fig. 4 in this document). To place this photo into context, see Fig. 6
and photo 36. (Photo source: EPA 26 October reference photo 10).
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Photo 32a + b

Photo 33

Taken 26 October 2010. The photo at left illustrates a drainage channel on the southern side of the waste
mound. Note the straw bales and the sediment fence have not been maintained allowing sediment to
leave the site. The photo at right illustrates a drainage channel on the north-eastern side of the waste
mound. This photo illustrates that sediment has been deposited and is being transferred along the
drainage channel. The location of this photo is downstream of the sediment ponds located on the site.
(Photo source: EPA 26 October reference photos 27 and 22).

Taken 26 October 2010, this photo illustrates that the EPA undertaking the inspection took water samples
downstream of the active site. The coloration of the water is a strong indication that clay particles would be
suspended in the water column. It is noted under condition L2.4 of the EPL that total suspended solids in
milligrams per litre is not to exceed 50 parts. (Photo source: EPA 26 October reference photo 37).
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It is understood that on 26 October 2010 an officer of the EPA undertook a site inspection and took
photos 31a, 31b, 31c, 32a, 32b and 33. Examination of EPA records indicate that on the 16 December
2010, a ’Show Cause’ letter was sent to the Licensee. The ’Show Cause’ letter outlined many concerns
including:
•
•
•
•
•

Sediment and erosion control measures;
Drainage and surface water management;
Management of active land filling area and covering of land filling waste;
Management of sediment and leachate ponds; and
Some aspects of general housekeeping.

The letter outlined potential non-compliance with conditions O1.1, O2.1, O6.1, O7.2, O7.3 and O14.1
of the Licence. An examination of the EPA’s online records indicates that no fine or notice was issued
as a consequence of issuing the ‘Show Cause’ letter. Given the prima facie evidence presented in the
photographs it is difficult to understand why the EPA did not issue a fine.
However, a key aspect of the non-compliance that was overlooked by the EPA was a comparison of
Fig. 7 of LMP 2009 (Fig. 4 in this document) and the submitted registered survey plan dated June 2009
(copy presented in Fig. 6 in this document). If the EPA officer who drafted the ‘Show Cause’ letter had
examined the approved contour levels held by the EPA in the LMP 2009 or the registered survey plan,
he/she would have observed that waste material was being placed in a non-approved area.

Figure 6. Registered Survey Plan of site in 2009. (Source: Plan No 5617/Jun/09 located in Appendix A of the Heads
of Agreement dated 20 September 2013).

37

(37)

See reference attachment 019 for copy of the Heads of Agreement
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4.8 Sixteenth event - EPL No 11395 issued on 7 November 2011
A review of the twelfth variation of the EPL

(38)

identified that a major review had been undertaken.

Multiple clauses were amended including the addition of Sections 6, 7, 8 and 9 into the licence.
As a major review of the EPL had been undertaken and as discussed with the fifth, sixth, seventh,
eighth, ninth, tenth and eleventh variations (sections 3.11, 3.13, 3.14 and 3.16 in Chapter 3 and section
4.3, 4.4 and 4.6 of Chapter 4) of the EPL, due to amendments to the POEO Act in 2006, the EPA must
consider the Council Consent and the contents of the EIS prior to varying the licence. An examination
of the registered survey plans submitted to the EPA confirms that as of 13 July 2011, 732,864 m 3 of
material was in Area B. (39) This is 9.2 times the volume of material permitted by the Consent issued by
GCC. As the EPA had undertaken a major variation of EPL No 11395 without taking into consideration
sections 45(i) and 50 of the POEO Act, the evidence indicates that the EPL issued on 7 November 2011
is allegedly invalid.

4.9 Photographic Record – taken by NOW, EPA and ABC, during October 2011 to 2013

Photo 34

38
39

Taken in March 2011, this photo shows waste being deposited on the north-eastern top section of Cell 1A. The
placement of waste on top of Cell 1A, creating a higher elevation than the gate entry, is not in accordance with
Fig. 7 of the LMP 2009 (see Fig. 4 in this appendix). To place this photo into context, see Fig. 6 and photo 36.
(Photo source: NOW 16 March 2011 reference photo 6).

See reference attachment 020 for copy of the twelfth variation of the EPL
Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
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Photo 35

Taken March 2011, this photo illustrates waste being deposited on the north-eastern top section of Cell 1A. The
placement of waste on top of Cell 1A creating a higher elevation than the gate entry is not in accordance with
Fig 7. of the LMP 2009 (see Fig. 4 in this appendix). To place this photo into context, see Fig. 6 and photo 36.
(Photo source: EPA March 2011 reference photo 2).

Photo 36a Taken by an ABC News helicopter in January 2014. In this photo, the entry weighbridge is the small white
structure in the north-east corner which is partly hidden by the sandy colour of the waste mound and the green
vegetation located on the top right section of the photo. As discussed in photos 31 to 35, in accordance with Fig.
7 in the LMP 2009 (see Fig. 4 in this appendix) the entry weighbridge should be at 330 m AHD. Therefore, when
you enter the site and look in an easterly direction the land should fall away to 300 m AHD. However, in the
above photo the land surface does not fall away but rises in height to create a substantial hill. (Photo source:
ABC News helicopter reference photo 090352).
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In accordance with the EPL, every 6 months the licensee was required to submit a registered survey
plan to ensure the site was being filled in accordance with the EPA approved EPL. As illustrated in
photo 36, officers within the EPA responsible for administering the EPL appear not to have undertaken
any analysis of submitted registered survey plans with licence requirements.

Photo 36b Taken by an ABC News helicopter in 2014. On the right-hand side of the photo uncovered waste can be observed.
Located on top of the waste mound are three large earth-moving vehicles and a small utility indicating the site
is active. As discussed in photos 31 to 36, in accordance with Fig. 7 in the LMP 2009 (see Fig. 4 in this document)
waste is being placed in an unapproved location. (Photo source: ABC News helicopter reference photo 090309).

4.10 Seventeenth event - EPL No 11395 issued on 7 November 2011
A review of the thirteenth variation of the EPL identified no major changes to the twelfth EPL.
As discussed with the fifth, sixth, seventh, eighth, ninth, tenth, eleventh and twelfth variations
(sections 3.11, 3.13, 3.14 and 3.16 in Chapter 3 and section 4.3, 4.4, 4.6 and 4.8 of Chapter 4) of the
EPL due to amendments to the POEO Act in 2006, the EPA must consider the Council Consent and the
contents of the EIS prior to varying a licence. An examination of the registered survey plans submitted
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to the EPA confirms that as of 31 January 2012, 753,188 m3 of material was in Area B, (40) which is 9.4
times the volume of material permitted by the Consent issued by GCC.
As the EPA varied EPL No 11395 without taking into consideration sections 45(i) and 50 of the POEO
Act as required the evidence indicates that the EPL issued on 3 May 2012 is allegedly invalid.

4.11 Eighteenth event – letter from NSW Office of Water dated 11 November 2011
On 10 November 2011, the NSW Office of Water wrote to GCC. In this letter, it raised several concerns.
In summary, the letter stated:
‘The applicant, Verde Terra Pty Ltd, advises that works are currently undertaken in accord with
Gosford City Council development consent no 23042 dated 6 October 1999. The applicant has
also advised that works are to continue in accord with the original documentation as conditioned
within the development consent.
However recent documentation supplied by the applicant (Leachate Management Plan dated 9
November 2009 and Soil and Water Management Plan dated 30 April 2010 prepared by
Consulting Earth Scientists Pty PL), as well as recent site inspections by NOW, indicate the scale
and nature of current and proposed works may not be consistent with the original development
consent.
It appears that that the proposed volume of fill has been increased approximately 10-fold, the
duration of activity has been extended to 2022, that the original construction design has been
modified, and the nature and type of landfill has been modified.’ (emphasis added) (41)
According to the electronic notes attached to the letter (42), a Senior Town Planner found a detailed
compliance report dated 25 May 2005. The report was not recorded in the electronic document
management system of GCC.
A hard copy of the compliance report dated 25 May 2005 was hand delivered to GCC’s Manager of
Development, who subsequently hand delivered it to the Manager of Education and Compliance. On
7 December 2011, the Manager of Education and Compliance instructed a Senior Compliance Officer
to investigate the concerns raised in the letter from NOW with a specific instruction:
‘NB The compliance report in 2005 (copy attached as related document) should be registered into
Dataworks and used as a reference in this task.’
Four months later, on 30 April 2012, the Senior Compliance Officer placed a notation in Dataworks
stating:
Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
41 See reference attachment 010 – documents released Item 2 Doc 7
42 See reference attachment 010 – documents released Item 2 Doc 8
40
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‘Updated letter drafted and forwarded to Algis Sutas of NSW Office of Water. See Attached.
At 2:45 pm Mark Butler of Bingo Group contacted on mobile phone number provided. Message
left advising Mr Butler that a letter has been forwarded to NSW Office of Water advising that no
clear breach of Development Consent 23042/198 can be detected.
NFA required at this time. See notes under IRN 10837674.’ (emphasis added) (43)
The attached letter referred in the above Dataworks notation dated 30 April 2012, IRN 10837674
states:
‘I refer to our recent telephone conversation regarding Development Consent 23042 of 1998
for the remodelling of the Golf Course on Lot 582 DP 1123656 Wisemans Ferry Road, Central
Mangrove.
…
At this stage, Council hold no firm final land formation plans with regard to DA 23042/1998.
No clear breach of Development consent 23042/1998 can be detected at this time.’ (44)
Given that the Senior Compliance Officer took four months to investigate the complaint, indicating
that he had ample time to undertake a comprehensive investigation and had been instructed to take
into consideration the compliance report dated 25 May 2005, it is difficult to comprehend how the
officer concluded that no clear breach of Development Consent could be detected and that no further
action was required.
Condition 1 of the Consent states ‘The operations of the waste facility are to be carried out in
accordance with Landfill Environmental Management Plan prepared by Perram and Partners [LEMP
1997] … ‘. Condition 1 is specific in that the waste facility is to be carried out in accordance with the
LEMP 1997. Figure 4.6 of the LEMP 1997, covering Area B has the title ‘Final Land Form’. As a result
of condition 1 of the Consent GCC therefore had in its possession a final land form plan. Therefore,
the statement made by the Council officer that ‘Council hold no firm final land formation plans with
regard to DA 23042/1998’ is an incorrect statement.
Not only did the GCC officer ignore the fact that the Council retained a final land form plan for Area B,
condition 2 of the Consent states ‘The operations of the waste facility and the remodelling of the Golf
Course is to be carried out in accordance with the Environmental Impact Statement prepared by T.G.T.
Consulting Services Pty Ltd [EIS] …’ Condition 2 is specific in that the remodelling of the golf course is
to be carried out in accordance with the EIS. Under section 4.4 of the EIS it states the fill volume for

43
44

See reference attachment 010 – documents released Item 2 Doc 8
See reference attachment 010 – documents released Item 2 Doc 15
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the completion of the golf course. In Zone B (which is also referred to as Area B), north-western
depression the volume of 80,000 m3 is specified.
In the letter from NOW, it clearly states that the officers had based their concerns upon a site
inspection, documentation presented by the applicant, and an estimate that the volume of fill was
approximately 10-fold greater than in GCC’s Consent.
This fill estimate is supported by the registered survey plan dated 31 January 2012, submitted a few
months earlier to the EPA. This plan records and measures the volume of fill material in Area B at that
time as 753,188 m3 (45), which is 9.4 times the volume of material permitted by the Consent issued by
GCC.
The ‘no further action’ determination by the Senior Compliance Officer of GCC raises multiple
concerns. If the Officer had exercised due diligence and made a personal site inspection, he would
have clearly seen the mountain of waste material and the excavation of Cell W illustrated in the
following photographs that were taken only 24 days later after the letter to NOW was prepared.

Photo 37

45

This is a composite photo taken by GCC on 24 May 2012. The photo illustrates the height of the waste mound in
Area B. Located on the lower right hand side of the photo is the excavation pit identified as Cell W. To place this
photo into context prior to the golf course remodelling the landscape in the location of the waste mound was a
gully. The importation of 800,000 m3 of material has transformed the gully into a hill. (Photo source: GCC
Mangrove Mountain Golf Club 24/05/12 photos 4 and 5).

Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
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Photo 38

Taken by an officer of GCC on the 24 May 2012, looking in a westerly direction down the length of Cell W. On
the top left hand side of the photo is an excavator undertaking excavation into Cell X. In the centre of the photo
a machine with a front-end bucket is observed enlarging Cell W. Note also the pump at bottom right removing
seepage water. (Photo source: GCC Mangrove Mountain Golf Club 24/05/12 photo 29).

Photo 39

Taken by an officer of GCC on the 24 May 2012, looking in a southerly direction across the 100,000 m 3 of material
placed in a location west of Area A. The Club House is at top right. The placement of fill in this location is not is
accordance with the Consent as no fill was identified within the EIS to be placed in this location. (Photo source:
GCC Mangrove Mountain Golf Club 24/05/12 photo 37).
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It is noted under GCC’s Code of Conduct that an officer of Council ‘must act lawfully, honestly and
exercise a reasonable degree of care and diligence in carrying out your functions under the Act or any
other Act (Section 439 of the Act).’ The question arises, did the Senior Compliance Officer exercise a
reasonable degree of care and diligence?
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5.0 Commencement of legal proceedings by GCC
From an examination of information received via GIPA it is unclear what event took place to change
the GCC’s position of April 2012, where it intended to take no further action, to that in September
2012, when GCC commenced legal proceedings for an alleged breach of development consent.
Although the actions of GCC from 2005 to 2012 are confusing, the actions undertaken in the court
proceedings from September 2012 to August 2014 are confounding. To understand why the court
proceedings are confounding we need to step through the process sequentially.
At the commencement of legal proceedings in the LEC in 2012, GCC commissioned the survey firm
Bannister & Hunter Pty Ltd to undertake a site survey to determine the volume of material on site and
the space that had been created by the excavation of Cell W.

Figure 7. Registered Survey Plan September 2012 (Source: Bannister & Hunter Plan No 57510 copy sourced from
Attachment B attached to Letter from Gosford City Council to the EPA dated 18 July 2014). (46)

46 Survey plan obtained from ‘Attachment B’

attached to Letter from Gosford City Council to the EPA dated 18 July 2014, see

reference 003
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Although Fig. 7 is a complex plan it provides the following information. Firstly, the gold coloured
contour lines represent the land surface as of September 2012. However, due to the steep slope
around the outer edge of the waste mound, the contour lines are so close together that they appear
as a gold-coloured shaded area. In addition, the excavation of Cell W has near vertical sides which
results in the contour lines being so close together that they also appear as a solid gold-coloured block.
Secondly, the green-coloured contour lines represent the approved land surface in accordance with
the EIS 1992 and LEMP 1997. Thirdly, the black-coloured contour lines represent the original land
surface.
By comparing the black contour lines with the gold contour lines, it can be seen that the original gully
in September 2012 has now become a hill reaching an elevation of 345 m AHD. On the eastern end
of the waste mound the top of the hill is approximately 30 m above the original land surface.

Figure 8. Graphic representation of the works present on site Sept 2012.
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In the accompanying Figure 8, the left-hand column represents the volume of material approved in
accordance with DA 23042/1998 and is labelled Original Consent. This column consists of two parts.
The green colour represents the 220,000 m3 of inert fill approved to be imported to the site. The purple
colour represents the 20,000 m3 (47) of VENM to be relocated on site. The Consent consists of Areas A,
B, C and D with a cut area located between Areas A and B.
The middle column represents the volume of material approved in Area B in accordance with DA
23042/1998 and is labelled Area B. The teal colour represents the 80,000 m 3 approved under the
Consent. In the column labelled Area B no excavation is approved under the Consent.
The right-hand column represents what was recorded on site in September 2012 and is labelled EPA
Controlled. This column consists of three parts. The red represents the 149,149 m3 (48) of material that
had been excavated from Cells W, X and Y. Cells W, X and Y are located partly within the boundary of
Area B and partly to the south of Area B. The excavation has taken place and is proposed to take place
in a location that was not authorised under the Development Consent.
The blue represents the 800,000 m3 (49) of material that has been deposited in Area B. The coffee colour
represents the 100,000 m3 (50) of VENM and ENM recorded on site outside of Area B. It is estimated
that approximately 10,000 m3 has been deposited within the boundary of Area A and the remaining
90,000 m3 has been deposited to the west of Area A.

47
48
49
50

Data obtained from page 11 of the letter from Gosford City Council to the EPA dated 18 July 2014, see reference 003
Data obtained from the survey plan ‘Attachment B’ attached to Letter from Gosford City Council to the EPA dated 18 July
2014, see reference 003
Data obtained from the survey plan ‘Attachment B’ attached to Letter from Gosford City Council to the EPA dated 18 July
2014, see reference 003
Data obtained from the survey plan ‘Attachment B’ attached to Letter from Gosford City Council to the EPA dated 18 July
2014, see reference 003
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Photo 40

Aerial photo of the site 9 Feb 2014. The photo is presented in the same orientation as Figure 7. Waste trucks
can be observed on top of the waste mound depositing additional waste. The 100,000-litre capacity lined
leachate holding pond can be observed on the top right hand side of the photo. The water observed in the base
of Cell W is groundwater inflow. Note discolouration in storm water ponds around the leachate pond. This aerial
photo was taken when the Central Coast was in a drought. (Photo source: Nearmap Ltd).
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6.0 Analysis of the Settlement Offer and Heads of Agreement
6.1 Structure and key elements of the Mediation
In September 2013, GCC entered mediation in accordance with procedures and protocols of the LEC.
The mediation was chaired by the Hon. Angus Talbot, retired judge of the LEC.
On 11 September 2013, GCC presented a without prejudice settlement offer which was rejected by
Verde Terra Pty Ltd. In response, on 17 September 2013, Verde Terra Pty Ltd presented three
alternative offers. All three offers were based upon the validity of EPL No 11395 that was issued by
the EPA. Plus, the third offer was presented on the basis that the construction of Cells W, X, Y and Z
was approved by the EPA when the Authority renewed the EPL on 29 June 2010.
As the EPA is the lead agency in NSW aimed at protecting the environment, it is understood GCC
considered the offers in the belief that the existing EPL was legal and that all conditions in the EPL had
been enforced by the EPA. If the EPA had enforced all relevant environmental conditions within its
EPL it is reasonable to assume that the existing waste mound on site would be secure and not causing
any risk or harm to the environment. (51)
Given the fact that GCC commenced legal proceedings in September 2012 and that mediation
commenced 12 months later in September 2013, it is unclear why GCC continued mediation to sign a
‘Heads of Agreement’. The reason why GCC signing a Heads of Agreement makes no sense is because
it is noted in the letter of offer from Hunt and Hunt dated 13 September 2013, that Offer 3 involving
the construction of Cells W, X, Y and Z is based upon the EPA approving the excavation of these cells
in the EPL. However, an EPL has no legal standing under the EPA Act. As the EPL has no legal standing
why did the GCC include into the mediation the consideration of excavating hundreds of thousands of
m3 of VENM from Cells W, X, Y and Z which was never part of the original consent?
Whatever the basis, it appears that GCC negotiated a settlement which resulted in merging together
key elements from Offers 1 and 3.
The key elements of Offers 1 and 3 that were directly incorporated into a Heads of Agreement

51

As discussed in the following section, in July 2014 prior to the finalisation of the court Order, GCC had access to
information which called into question whether the existing waste on site was secure and whether it was posing a direct
risk of harm to the environment
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included:
•

The removal of 7.4 metres of waste from the top of the fill mound in line with Offer 3 (52)

•

Redesigning Cells W, X, Y and Z to be gravity drained with a fall from RL 295 to RL 292 in line
with Offer 1. (53)

Other key elements from Offers 1 and 3 relate to the allocation of VENM within and outside of Area B
and the void space between the existing surface in June 2013 and the proposed golf course final land
surface represented as proposed contours. (54) The specifics of both offers state:
• Offer 1 identifies the volume of VENM required for operational purposes in Area B and
outside of Area B as 450,300 m³ and the net void space is 1,088,320 m3 (55)
• Offer 3 identifies the volume of VENM required for operational purposes in Area B and
outside of Area B as 631,170 m³ and the net void space is 1,117,508 m3. (56)

Another feature discussed within the offers is the requirement by GCC to address the possibility of an
unlined wedge of waste in the northern part of Cell Z in order to capture any leachate that may be
generated within this area. No other discussion occurs regarding leachate interception for the rest of
the base of the existing waste mound.
As no other discussion occurs regarding the rest of the base of the existing waste mound it is presumed
that GCC took on face value that in accordance with clauses O5.1 and O5.2 of the EPL issued on 21
November 2001, an effective LBS and an effective LCS had been installed at the commencement of
the placement of waste on the site. It is noted that clauses O5.1 and O5.2 were amended in later EPLs.
However, in all variations of the EPL, various clauses were included within the licence to ensure the
requirement that an effective leachate barrier and collection system were to be installed. By
examination of the records released through GIPA it is not until July 2014 that information becomes
available to GCC that questions this assumption.

52
53
54
55
56

See reference attachment 019 - Heads of Agreement page 8 of Attachment “A”
See reference attachment 019 - Heads of Agreement page 1 of Attachment “A”
The term ‘void’ here is applied to the volume of space between an existing land surface and a proposed land surface that
can be filled with either waste or VENM to create a new land surface.
See reference attachment 019 - Heads of Agreement page 1 of Attachment “A”
See reference attachment 019 - Heads of Agreement page 8 of Attachment “A”
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6.2 Basis, Rationale and Justification for the former GCC entering the Heads of Agreement
What is perplexing, is that rather than GCC accepting one of the Verde Terra Pty Ltd offers, GCC signed
a Heads of Agreement which increased the void space a further 200,000 m 3 to 1,317,503 m3. This
increase of an additional 200,000 m3 in itself is 2.5 times the amount that was originally approved for
Area B.
With GCC agreeing to increase the void space by an additional 200,000 m3 above what Verde Terra
Pty Ltd had offered, the question must be asked how much did past actions of GCC influence its
decision, including:
•

The non-action on 25 May 2005 Compliance Report

•

The letter to Verde Terra Pty Ltd on 22 May 2008, informing the company that it was operating
in accordance with the Development Consent when the volume of material on site in Area B
was 3.2 times the Consent

•

The transfer of more than 120,000 tonnes of GCC’s waste from its facilities at Woy Woy and
Kincumber to Mangrove Mountain from February 2005 to October 2011

•

The issuing of the section 96(1A) modification on 13 May 2009 when the volume of material
on site was 3.7 times the Consent

•

GCC advising the NSW Office of Water and the waste operator on 30 April 2012 that no clear
breach of Development Consent could be detected. Yet at the time GCC issued this advice,
Area B had received 753,188 m3 of material which was 9.4 times the Consent, plus, 90,000 m3
of VENM and ENM were deposited in a location where no fill was permitted, plus a further
10,000 m3 of VENM and ENM had been deposited in Area A, and a pit of 149,149 m3 capacity
had been excavated in a location described as Cells W and X where no excavation was
permitted.

Whether the above factors influenced GCC decision-making process or not, what is clear is that the
negotiated outcome involved combining Offers 1 and 3 which involved relocating 7.4 metres from the
top of the existing waste mound along with the adoption of a leachate gravity drainage system

(57)

with a negotiated waste/void space of up to 1,317,503 m³. (58)

57
58

See reference attachment 019 - Heads of Agreement clause 3 i, on page 6
See reference attachment 019 - Heads of Agreement clause 8, on page7
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6.3 Placing into context the magnitude and scale of the settlement offer as it relates to the
original Consent, with what was on site in September 2012 and the Heads of
Agreement.
In the accompanying Figure 9, the first three columns from the left previously shown in this document
can be compared with the fourth column. The left-hand column represents the volume of material in
m3 approved in accordance with DA 23042/1998 and is labelled Original Consent. The second column
represents the volume of material approved in Area B in accordance with DA 23042/1998 and is
labelled Area B. The third column represents what was recorded on site in September 2012 and is
labelled EPA Controlled. The right-hand column represents the outcome of the mediation that was
undertaken in September 2013 and is labelled Settlement Offer.

Figure 9. Graphic representation of the works present on site Sept 2012 and settlement offer.
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The column marked Settlement Offer consists of five parts. The areas coloured red, blue and coffee
have been described earlier in this report. The additional colour of lavender represents an estimation
of 350,000 m3 (59) of material that has been agreed to be excavated. The beige colour represents the
1,317,503 m3 (60) of additional void space between the existing land and the proposed new land surface
that can be filled with either waste or VENM.
It is difficult to visualise and compare what 1, 10, or 1,000 m3 of material looks like let alone how
240,000 m3 compares with 2,217,503 m³. (61) One method of comparison is graphically. Accordingly,
all graphs presented in this document have been drawn to scale to enable a visual comparison.

Another method of overcoming the problem of comparison is to visualise Gosford Stadium.
The grassed area of the stadium is 10,000 square metres (m2), meaning that the excavation of 20,000
m3 is equal to a hole 2 m deep and the 220,000 m3 of imported material approved in the Consent
would cover the grassed area of the stadium up to a height of 22 metres. This is equal to the height
of the surrounding roof of the stands.
The attached graph illustrates the void
space of 240,000 m3 which would occupy
the air space from the grass of the
stadium to the roof top of the stadium

59
60
61

The value of 350,000 m3 is an estimate based upon the transfer of VENM outside of Area B to create a void space of
1.317,503 m3
Value obtained from clause 8 of the Heads of Agreement, see reference 019
This value is obtained by adding the existing material on site as of September 2012 with the additional void space
negotiated in the Heads of Agreement. That is 100,000 m3 + 800,000 m3 + 1,317,503 m3 = 2,217,503 m3
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stands and a two-metre-deep hole, which is depicted by the minus sign.
The depth and height of the void space is therefore 24 m. Everything fits within the envelope of the
Stadium. Now that you have an appreciation of what the original Consent permitted, you need to take
your seat back in the stands of Gosford Stadium to understand what GCC negotiated with the landfill
operator, without any public consultation in the settlement offer.
The settlement offer allows the two-metre-deep hole to become 45 m deep. The amount of imported
material approved in the original Consent was 220,000 m3. This has now been increased to 1,718,354
m3. (62) This means the height of the fill changes from 22 m above the grass to 172 m above the grass.
The depth and height of the total void space is now 217 metres.
No information has been sourced that can fully explain the basis, rationale or justification as to why
GCC agreed to an outcome of changing the Consent from 240,000 m³ to 2,217,503 m³. This represents
increasing the final landform of the original Consent by 9.2-fold. (63)
In respect of the amount of VENM used on the site, increasing from 20,000 m³ to 499,149 m³

(64)

represents a 25-fold increase. (65)

Calculation 2,217,503 m3 - 499,149 m3 = 1,718,354 m3
Calculation 2,217,503 m3 / 240,000 m3 = 9.2
64 Calculation 149,149 m3 + 350,000 m3 = 499,149 m3
65 Calculation 499,149 m3 / 20,000 m3 = 24.95 which rounds up to 25
62
63
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7.0 Critical events and information available to GCC prior to
proceeding to finalisation of the Court Order
7.1 GCC, CEO Paul Anderson’s letter to EPA, CEO Barry Buffier
On 18 July 2014, GCC Chief Executive Officer (CEO) Paul Anderson wrote to the Chair and CEO of the
EPA, Mr Barry Buffier. (66) In this letter, Mr Anderson raised 27 questions from the prima facie evidence
that the EPA allegedly neither followed its statutory responsibilities under the POEO Act in varying the
EPL 11395, nor monitored or enforced relevant environmental standards.
To illustrate the strength of the GCC position that the actions of the EPA are allegedly unlawful, the
letter from GCC to the EPA referred to a decision of the High Court of Australia in the matter of Weston
Aluminium v EPA [2007] HCA 50. Although GCC was not involved in this matter the decision of the
High Court held that a variation in an EPL that did not follow the Consent issued by a Council was held
to be invalid.
On 1 May 2006, the POEO Act was amended. The amendment required that the EPA must take into
consideration the contents of an EIS when varying an EPL. The EIS stated that for Area B, a limit of
80,000 m3 of material was to be imported. To summarise information re: the EPA licence variations
presented in Section 3, all eight of which are allegedly invalid:
•

When the EPA renewed the EPL on 19 June 2008, there was a registered survey plan
submitted and held by the EPA which recorded 257,602 m3 of material in Area B. This was 3.2
times the volume of material permitted by the Consent issued by GCC.

•

When the EPA renewed the EPL on 3 October 2008, there was a registered survey plan
submitted and held by the EPA which recorded 299,102 m3 of material in Area B. This was 3.7
times the volume of material permitted by the Consent issued by GCC.

•

When the EPA renewed the EPL on 13 May 2009, there was a registered survey plan submitted
and held by the EPA which recorded 405,402 m3 of material in Area B. This is 5 times the
volume of material permitted by the Consent issued by GCC.

66

See reference 003
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•

When the EPA renewed the EPL on 29 June 2009, there was a registered survey plan
submitted and held by the EPA which recorded 538,652 m3 of material in Area B. This is 6.7
times the volume of material permitted by the Consent issued by GCC.

•

When the EPA renewed the EPL on 9 July 2010, there was a registered survey plan submitted
and held by the EPA which recorded 588,952 m 3 of material in Area B. This is 7.4 times the
volume of material permitted by the Consent issued by GCC.

•

When the EPA renewed the EPL on 30 August 2010, there was a registered survey plan
submitted and held by the EPA which recorded 588,952 m3 of material in Area B. This is 7.4
times the volume of material permitted by the Consent issued by GCC.

•

When the EPA renewed the EPL on 7 November 2011, there was a registered survey plan
submitted and held by the EPA which recorded 732,864 m3 of material in Area B. This is 9.2
times the volume of material permitted by the Consent issued by GCC.

•

When the EPA renewed the current EPL on 3 May 2012, there was a registered survey plan
submitted and held by the EPA which recorded 753,118 m3 of material in Area B. This is 9.4
times the volume of material permitted by the Consent issued by GCC.

Notwithstanding the multiple and serious issues raised, the Chair and CEO of the EPA responded to
the GCC letter on the 21 August 2014 stating:
‘I believe that specifically addressing each of the historical issues identified in your letter would
divert essential resources away from front line environment protection activities. In addition,
we remind Council of its implied undertaking that documents provided in response to a
subpoena will only be used for the purposes of the litigation. This means that they must not be
used for any other purpose.’

This is a totally unacceptable response to a matter of serious concern with major implications for the
court case in progress at that time.
Mr Anderson had been provided with information that EPL 11395, which formed the basis of the
Settlement, was allegedly invalid, so why did he continue with a negotiated settlement based upon
an allegedly unlawful document? A supplementary question is, did Mr Anderson inform GCC
Councillors, who would be required to approve the Settlement, of his new understanding?
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7.2 Information contained in the Amended LEMP 2013 and LMP 2013
In accordance with clause 4 of the Heads of Agreement which states:
‘Verde Terra will within 10 weeks of the date of this document prepare a new Landfill
Environmental Management Plan (LEMP) containing a new Leachate Management Plan (LMP)
giving effect to the leachate management proposals outlined herein. … The new LEMP must
be submitted to and approved by the Council and the Environment Protection Authority (EPA)
with appropriate licences being obtained before works are undertaken pursuant to it.’

Prior to the finalisation of the court order it is assumed that the LEMP 2013 and the LMP 2013 would
have been submitted to GCC. When GCC received the new LMP 2013 and examined the information
contained in Figure 4 in the document, GCC should have set aside the Heads of Agreement and
recommenced in open court the initial breach of Development Consent.
The information contained on Figure 4 in the LMP 2013 is alarming as it questions why GCC signed the
Heads of Agreement in the first instance. As stated in the internal memo from Colleen WorthyJennings the Director of Environment and Planning dated 3 August 2012 to the Mayor, All Councillors
and Senior Management Group:
‘The Environment Protection Authority has issued an Environment Protection Licence for the
import of only certain types of general solid (non-putrescible) waste on a portion of the
property. The licence contains environmental controls applicable to all regulated landfills, such
as surface and groundwater monitoring. The licence is also tailored to control impacts specific
to this site. The EPA requires landfill cells to be constructed with linings and leachate and
gas extraction systems to minimise the impact on the environment. Further, the site is
regularly inspected by EPA officers. Meetings have been held with EPA officers who have
stated that they have no concerns with the groundwater impacts and/or that there are no
breaches of their licence, including the type of waste being received.’ (67) (emphasis added)
The memo confirms that GCC was of the opinion at the time that as the EPA licensed the waste facility
and that the licence enforced various environmental controls that there was no direct risk or harm to
the environment. The memo also states:
‘Council … will not compromise the environment, our water quality nor the expectation that
the golf course redevelopment be completed as soon as practical in accordance with the
conditions of the development consent.’ (68 (emphasis added)

See reference 027 - Memo to Councillors SMG regarding Mangrove Mountain Golf Course Statement Commonly Asked
Questions
68 See reference 027
67
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The memo verifies that in August 2012, GCC intended not to compromise the water supply of the
Central Coast and it was relying upon the EPA licence to ensure that all landfill cells were constructed
with appropriate lining and leachate collection.
However, the information in Figure 4 of the LMP 2013, overturns the assumption that all the leachate
from the existing waste is being captured. If all the existing leachate is not being captured this means
that the existing waste mound was not secure and was posing a direct risk to the environment.
GCC would have been working on the basis, as presented in the letter of offer, that the negotiated
waste/void space of up to 1,317,503 m³ would consist of imported waste and VENM. (69) It is MDA’s
estimation that up to 350,000 m 3 of the VENM

(70)

and 967,503 m3 of waste would make up the

1,317,503 m³. Using the compaction ratio of 1 tonne per cubic metre (71) as specified in the LMP 2009,
967,503 m3 of waste is equal to 967,503 tonnes.
In Figure 4 of the LMP 2013 it states a leachate holding pond of 5,471,000 (72) litre capacity is required
to cater for the 967,503 tonnes or 967,503 m 3 of waste. This means that for every 1 tonne or cubic
metre of waste a leachate holding pond volume of 5.6 litres is required. (73)
In accordance with EPL 11395 index of survey plans and volume information, as at 31 July 2012 there
were 494,613 tonnes

(74)

of waste deposited in Area B occupying a space of 774,146 m3 (75). By

deduction this means the leachate holding pond for the existing waste on site should have a capacity

69
70

71
72
73
74
75

Note: the proportion of waste, VENM and ENM within the 1,317,503 m³ is different in the final Court Order. The
difference in proportion of waste, VENM and ENM is discussed later in this submission
The estimate of 350,000 m3 of VENM is calculated based upon the following analysis.
It is noted in the letter from Hunt and Hunt dated 17 September 2012, Offer 1 requires the use of 450,300 m 3 of VENM
on site and Offer 2 requires 631,170 m³ of VENM. It is anticipated that the VENM will be obtained on site. As the GCC
negotiated a settlement agreement which is a combination of these two offers, it is anticipated the volume of VENM
required to be excavated on site would be between these two offers.
It is recognised when soil or rock is excavated and relocated to another site it expands. This means that one cubic metre
from an excavation pit does not translate to one cubic metre at a dump site.
According to the Engineering Tool Box at URL http://www.engineeringtoolbox.com/soil-rock-bulking-factord_1557.html, 1 cubic metre of excavated sandstone will bulk up by a factor of between 75% and 80%.
By excavating 350,000 m3 of VENM on site this will bulk up to between 612,500 m 3 and 630,000 m3 of VENM which can
be utilised for daily cover and construction of the golf course.
See reference attachment 015 for copy of LMP 2009, page 15
LMP 2013, page 47, see reference 022
Calculation 5,471,000 / 967,503 = 5.65
Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
Data obtained from Attachment A ‘Index of Survey plans and Volume Information EPL 11395’ attached to Letter from
Gosford City Council to the EPA dated 18 July 2014, see reference 003
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of from 2.77 million (76) to 4.335 million litres. (77) Yet the existing leachate pond on site is only 100,000
litre capacity, (78) which is only 3.6% (79) to 2.3% (80) of the required design capacity.
As the current leachate holding pond is grossly undersized GCC should have been alerted to the fact
that the EPL in force at the time was not accounting for leachate that was being generated by the
existing waste, thus placing the local environment at risk.

7.3 Conclusions drawn about GCC’s knowledge
It is the inescapable conclusion that GCC knew that the existing waste mound was not environmentally
secure, given that:
•

GCC was aware that EPL No 11395 had not been issued in accordance with the POEO Act

•

the EPA had not administered multiple licence conditions in the EPL to protect the
environment

•

GCC accepted the leachate pond size data contained in the LMP 2013 as correct to contain
the leachate generated from the proposed new waste.

As it accepted the design

requirements within the LMP 2013 this means that the current leachate holding pond on site
is grossly undersized and the leachate would be leaking into the environment placing the local
environment at risk.
Given the above facts the question must be asked, why did GCC proceed to the Court Order?

76
77
78
79
80

Calculation 494,613 x 5.6 = 2,769,832 rounded to 2,770,000
Calculation 774,146 x 5.6 = 4,335,217 rounded to 4,335,000
See Attachment B in reference 003 for the dimension and size of the current leachate holding pond
Calculation 100,000 / 2,770,000 x 100 = 3.6%
Calculation 100,000 / 4,335,000 = 2.3%
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8.0 Inconsistencies between the Settlement Offer / Heads of
Agreement, the Amended LEMP 2013, LMP 2013 and the Court
Order
On 10 November 2014, GCC obtained an order from the LEC in the matter of Gosford City Council v
Verde Terra Pty Limited and Others [Case No 40900 of 2012].
Comparing the key elements of the Settlement Offer / Heads of Agreement, the Amended LEMP 2013,
LMP 2013, the Court Order, the LEMP 2014 and the LMP 2014 we find there are several differences.
Each of these inconsistencies will be discussed in the following section.

8.1 Removal of waste from the top of the waste mound
The depth of waste to be removed from the top of the mound has been reduced from 7.4 m
m in the LEC orders.

(82)

(81)

to 6

This represents a 19% reduction from the Heads of Agreement offer. By

reducing the amount of material to be removed from the top of the existing waste mound, it increases
the amount of void space in Cell W, which will allow the importation of more waste. It is difficult to
comprehend why GCC would allow further waste to be imported. It had already compromised in the
Heads of Agreement to allow a further 200,000 m3 of void space to bring together the offers of
reduction of waste height and a leachate system that is gravity drained.

8.2 Leachate system no longer gravity drained
The leachate collection system has been redesigned to sit at RL 293 rather than RL 292. (83) This means
that at least 1 m depth of leachate will remain in the base of the waste mound. This represents a
departure from the Heads of Agreement as it is not a full gravity drainage system. (84) It is difficult to
comprehend why GCC moved away from a leachate system that was 100% gravity drained. By
allowing a leachate head of 1 m within the existing waste mound, a volume of leachate will be
permanently stored within the base of Cell W. It is also difficult to comprehend why GCC moved away
from a 100% gravity drainage system. It had already compromised in the Heads of Agreement to allow
a further 200,000 m3 of void space to bring together the offers of reduction of waste height and a

Clause 1, Heads of Agreement – see reference 019
Clause 4.1, LEC Order – see reference 021
83 Elevation level of gravity drainage presented in Figure 4 of LMP 2013 – see reference 022
84 Heads of Agreement, page 6, clause 3i – see reference 019
81
82
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leachate system that is gravity drained.

8.3 Increase in the amount of VENM and ENM
On page 26 of the document titled LEMP 2013 (dated 4 February 2014), there is text and a table
explaining how the landfill operator shall apply filling in the non-licensed areas. The filling is to achieve
the golf course contours as prepared by McKay & Sons Pty Limited presented in Appendix III of that
document. The total amount of filling permitted in the non-licensed area is 458,800 m³. (85)
However, in the Court Order it states:
‘The total amount of VENM and ENM to be placed over the whole of the land outside the
Regulated Area to construct the golf course referred to in 4.4 is 1,137,614 m3.’ (86)
This represents an unexplained increase of 678,814 m3 (87) permitted in the non-licensed area, a 148%
(88) increase

above the amount specified in LEMP 2013.

8.4 Increase in the total void space
The total amount of void space from the existing surface as at June 2013 to the final golf course
contour increases from 1,317,503 m³ in the Settlement Offer / Heads of Agreement to 2,555,117 m³
(89)

in the Court Order. This represents an increase of 1,237,614

(90),

which is a 94%

(91)

variation or

nearly a doubling of material between the Settlement Offer / Heads of Agreement and the Court
Order. This is a substantial unexplained change.

8.5 Increase in the total amount of material
The total amount of material on site approved in the original Consent was 240,000 m3, which in the
Heads of Agreement increased to 2,217,503 m3. In the Court Order this has increased to 3,455,117
m3. (92) If one compares the Heads of Agreement with the Court Order we find there is a 1.6-fold
increase. (93) However, when one compares the original Consent with the Court Order this is a 14.4-

Amended LEMP 2013, page 26 – see reference 024
LEC Order clause 4.5 – see reference 021
87 Calculation 1,137,614 m3 - 458,800 m3 = 678,814 m3
88 Calculation 678,814 / 458,800 x 100 = 147.95%, rounded to 148%
89 Calculation 1,317,503 m3 + 1,137,614 m3 + 100,000 m3 = 2,555,117 m 3
90 Calculation 2,555,117 m3 - 1,317,503 m3 = 1,237,614 m3
91 Calculation 1,237,614 m3 / 1,317,503 m3 x 100 = 93.93% rounded to 94%
92 Calculation 1,317,503 m3 + 1,137,614 m3 + 100,000 m3 + 800,000 m3 + 100,000 m3 = 3,455,117 m3
93 Calculation 3,455,117 m3 / 2,217,503 m3 = 1.6
85
86
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fold increase. (94)

8.6 Increase in the amount of excavation
The total amount of excavation of VENM on site approved in the original Consent was 20,000 m 3,
which in the Settlement Offer / Heads of Agreement increased to 499,149 m 3. (95) However, in the
Court Order this has increased to 955,448 m3. Comparing the Heads of Agreement with the Court
Order represents a 1.9-fold increase. (96) When the original Consent is compared with the Court Order
there is a 47.7-fold increase. (97)

8.7 Graphical representation of the inconsistencies between the Settlement Offer / Heads
of Agreement, the Amended LEMP 2013, LMP 2013 and the Court Order
In the accompanying Figure 10, the left-hand column represents the volume of material approved in
accordance with DA 23042/1998 and is labelled Original Consent. The second column represents the
volume of material approved in Area B in accordance with the DA 23042/1998 and is labelled Area B.
The third column represents what was recorded on site in September 2012 and is labelled EPA
Controlled. The fourth column represents the outcome of the mediation that was undertaken in
September 2013 and is labelled Settlement Offer.
The right-hand column represents the outcome of the court proceedings concluded in August 2014
and is labelled Court Order.

Calculation 3,455,117 m3 / 240,000 m3 = 14.4
Calculation 149,149 m3 + 350,000 m3 = 499,140 m3
96 Calculation 955,448 m3 / 499,149 m3 = 1.9
97 Calculation 955,448 m3 / 20,000 m3 = 47.7
94
95
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Volume Comparison
100,000
3,500,000
1,137,614

3,000,000

2,500,000
1,317,503

2,000,000

1,500,000
100,000
1,000,000
220,000
500,000

800,000

80,000

-149,149

0

-350,000

-20,000
500,000

1,000,000

-506,299
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Consent

Area B

EPA
Control

Settlement
Offer

Court Order

1,500,000

Figure 10. Graphic representation of the changes from the original Consent through to the Court
Order.
In the column marked Court Order made in August 2014, the brown represents additional VENM and
ENM outside the regulated area, the grey represents additional capping over the waste in Area B and
the pale pink represents additional excavation. Combining the brown, grey and pale pink areas results
in a combined total of 1,743,913 m3 (98) above the settlement offer.

98

Calculation 1,137,614 m3 + 100,000 m3 + 506,299 m3 = 1,743,913 m3

Submission requesting Commission of Inquiry

91

8.8 Remodelling of the Mangrove Mountain Memorial Golf Course has, to all intents and
purposes, been abandoned.
The opinion that the remodelling of the golf course has been abandoned and replaced with a regional
waste facility is based upon the following facts.
Fact One
In the original Consent the total amount of material approved for the remodelling of the golf course
was 240,000 m3. However, implementing the court order will allow a total amount of 3,455,117 m3
of material. This represents a 14.4-fold increase. (99)
To gain an appreciation of the magnitude of change, the transfer of 240,000 m3 of waste, VENM and
ENM over the entire golf course would have resulted in a modest increase in the land surface height
of 0.6 m.

(100)

In comparison, the Court Order allowing the transfer of 3,455,117 m3 of waste, VENM and ENM over
the entire golf course would result in an increase in the land surface height of 8.6 m. Spreading up to
8.6 m of waste, VENM and ENM over every square cm of land surface of the golf course compared to
0.6 metres is not a remodelling of the golf course, but a change in use.
Fact Two
In addition to the substantial increase in volume of material involved in the Court Order, the
percentage of VENM involved in the project changes from 8.3% (101) to 28.8%. (102)
The question arises why shift so much VENM as a percentage of the total amount of work? The only
logical explanation for such a large volume of VENM to be relocated is to create a larger void space in
Area B. Creating a larger void space in Area B means that more waste can be imported onto the site;
again, a change in use.
Fact Three
When one examines the location of Cell Z in Figure 2 of the LEMP 2014 dated 14 June 2016 (Figure 11
below) it requires the excavation of part of the golf course that has already been remodelled.

Calculation 3,455,117 / 240,000 = 14.39 rounded to 14.4
Calculation 240,000 / 400,000 square metres = 0.6 metres
101 Calculation 20,000 m3 / 224,000 m3 x 100 = 8.3%
102 Calculation 995,448 m3 /3,455,117 m3 = 28.8%
99

100
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The question arises, why undertake excavation of VENM in a location that has already been
remodelled? The only logical explanation to excavate an area of the golf course which has already
been remodelled is to create additional void space. Creating additional void space means that more
waste can be imported onto the site; again, a change in use.

Figure 11. Cell Z in Figure 2 of the LEMP 2014 dated 14 June 2016 is proposed in an area of the golf
course that has already been remodelled (Source: LEMP 2014 dated 14 June 2016). (103)
Fact Four
If one compares the location of Cell Z in Figure 4 of this submission with Figure 11 of this submission
the location of Cell Z has shifted 180 m in a south westerly direction. The only logical explanation for
relocating Cell Z is to create a larger void space in Area B. Creating a larger void space in Area B means
that more waste can be imported onto the site; again, a change in use.
Fact Five
When one compares the change in the proposed land surface from the original DA to the Court Order,
the final land surfaces are very different. To appreciate the difference, we need to compare the
following two plans. To undertake this, we need to understand that various lines drawn on the plans
are called contours. A contour line identifies points on the land surface that are at the same elevation

103

LEMP 2014, dated 14 June 2016, see reference 028
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above sea level. When different contour lines are far apart this represents the surface of the land as
being relatively flat or gently sloping. Conversely, when contour lines are close together this
represents a land surface that has a steep slope.

Figure 12. Proposed landform of the golf course for Area B in accordance with DA 23042/1998.
In Figure 12, the light lines represent the existing surface of the land prior to the commencement of
any work. The heavier darker lines represent the proposed land surface in accordance with the
proposed remodelling in DA 23042/1998.

(104)

The difference between the heavy and light contour

lines indicates the intent of the remodelling was to fill in a small creek gully. Where the heavy 310 m
contour line intersects the light 300 m contour line, it indicates that the depth of fill in this location
will be 10 metres.
Once the area had been filled in accordance with DA 23042/1998 if you moved along the proposed
325 m contour line in a northerly direction you do not come across any proposed new contours. This
indicates that the proposed land surface was going to infill the creek gully, removing the steep slopes
of the gully and making the land flat. Once the gully was filled in accordance with DA 23042/1998,
moving from the proposed 325 m contour in an easterly direction you cross several of the original

104

Contour plan for Figure 11, which is Figure 4.6 in the LEMP 1997, located on page 51 – see reference 004
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contours. When you reach the proposed 300 m contour line you would have travelled 210 m with a
change in elevation of 25 m. This results in a gentle slope of 11.9%. (105)

Figure 13. Proposed landform of golf course for Area B in accordance with Court Order.
Figure 13 shows the final landform as presented in the Court Order.

(106)

The top of the hill has been

removed to create a flat surface on the left-hand side of the Figure. However, the surrounding sides
of the waste mound are very steep as indicated by the clustering of contour lines.
When the final landform of the DA is compared with the Court Order we find that the infilling of a 10metre gully has changed to a 20-metre high hill (Figure 13). Instead of removing steep land from the
golf course, as illustrated by the proximity of the contour lines, the slopes around the new hill are very
steep. The slope of the northern side of the waste mound between the 340 m contour level to the 320
m contour level has a slope of 48.5% (107), which results in an angle of 25.87 degrees. So rather than
removing steeply sloping land from the golf course, the Court Order is creating even steeper slopes
on the golf course over larger areas. Consequently, the primary purpose of remodelling the golf course
to remove steeply sloping land to increase the playable area of the course has to all intents and
purposes been abandoned.

Calculation (25 / 210) x 100 = 11.9%
Figure 12 has been copied from Plan 3 in the Amended LEMP 2013, located on page 58 – see reference 024
107 Calculation 20 / 41.4 x 100 = 48.5%
105
106
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9.0 Concerns with information contained in the Court Order
9.1 Estimation of tonnage to be imported onto the site
Under note 3 of the LEC Court Order it states:
‘The estimated waste to be imported into the Regulated Area, over the 10 year period is
1,029,299 tonnes. This estimate has been derived from the average compaction rate of one
tonne to 1.28 cubic metres calculated over the 10 year period at the Mangrove Mountain
Landfill from 2003 to 2013.’ (108)
The use of the average compaction rate of one tonne to 1.28 m³ raises a series of questions.
The first question is why use a compaction rate of 1.28 m³, when the EPL No 11395 issued on 11 July
2003 under clause O10.1 required:
‘The licensee must ensure that a compaction of 0.950 tonnes per cubic metre is achieved for
each 25,000 tonnes of waste disposed of at the premises.’ (109)
Clause O10.1 remained as part of the EPL No 11395 up until 19 July 2008 when it was deleted. If you
apply the compaction rate of 0.95 tonnes/m³, the estimated amount of tonnage of waste will increase
to 1,386,854 tonnes. (110) This represents a 34.7% increase (111) above the estimate stated in the Court
Order.
The second question is, why apply a different compaction rate than the company operating the waste
facility applied in the past? Specifically, in the LMP 2009 regarding compaction it states:
‘Based on survey records, the compaction rate achieved at the site is approximately 1 tonne
per cubic metre.’ (112)
The third question is, how was this compaction rate of one tonne to 1.28 m³ arrived at? The following
table presents a summary of the data contained in Attachment A ‘Index of Survey plans and Volume
Information EPL 11395’ attached to the letter from GCC to the EPA dated 18 July 2014, see reference
003.

Data obtained from Land and Environment Court Order – note 3 on page 3 – see reference 021
Data obtained from clause O10.1 from the EPL No 11395, issued on 11 July 2003 – see reference 007
110 Calculation 1,317,503 / 0.95 = 1,386,845 tonnes
111 Calculation (1,386,845 - 1,029,299 = 357,555) / 1,029,299 x 100 = 34.7%
112 See reference attachment 015 for copy of LMP 2009, page 15
108
109
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Table Summary
Period

Reported
tonnage

2003
28/07/04
21/01/05

No records
8,727
26,735

14/07/05
27/01/06
03/07/06
21/12/06
11/07/07
21/12/07
30/06/08
20/02/09
25/06/09
18/12/09
01/0710
12/01/11
13/07/11
31/01/12
31/07/12
Total
Average

20,530
17,494
19,223
18,293
23,782
No records
No records
71,299
125,556
No records
31,504
57,905
44,589
No records
28,958
494595

Change
in
volume

12,300

Cumulative
total of
change in
void survey
(m3)
9,919
20,052

34,700
29,750

54,752
84,502

0
425

31,900
33,500
36,900
33,000

116,402
149,500
186,802
219,802
257,602
299,102
405,402
475,552
538,652
588,952
670,752
732,864
753,188
774,147

0
0
290
0

31900
33500
36610
33000

0.548
0.574
0.496
0.721

0.548
0.574
0.500
0.721

0.558
0.574
0.500
0.721

26,280
3,370

80,020
66,780

0.671
1.790

0.891
1.880

0.891

780
21,300
18,654

49520
60,500
43,458

0.626
0.708
0.718

0.636
0.957
1.026

0

21094

1.373

1.373

106,300
70,150
50,300
81,800
62,112
21,094
774,147

Stockpile

3,138

Adjusted
change in
volume

Tonne
per
cubic
metre

Adjusted
tonne per
cubic metre
without
stockpile

Tonnes per
cubic metre
when target
of 0.950
applied

9,162
34700

0.710
0.770

0.953
0.770

0.953
0.770

29325

0.690

0.700

0.700

0.887

0.708

Examining the data contained in the above table, the average compaction rate between 2003 and
2012 is one tonne for every 0.89 m3.

(113)

Therefore, the correct estimate of the amount of waste to

be imported to the site using the data held by both GCC and the EPA is 1,480,340 tonnes.
represents a 43.8% increase

(115)

(114)

This

above the estimate stated in the Court Order, and represents a

potential substantial win in tonnage for the Operator.
It is noted in the Court Order that the compaction rate is estimated from 2003 to 2013 and the data
released into the public domain by GCC and EPA is only for the period of 2003 to 2012. Although the
data for 2013 has not been made available to the public, to increase the compaction rate from 0.89
m3 to 1.28 m3 would mean the compaction rate for 2013 would have to increase in the order of
magnitude of one tonne to every 2.8 m3. A compaction rate of only one tonne for every 2.8 m3 would
represent a very inefficient or incompetent use of space. Therefore, the use of the compaction ration
of 1.28 m3, indicates that someone is exploiting the system to gain an advantage.

The value of 0.89 has been rounded from 0.887
Calculation 1,317,503 / 0.89 = 1,480,340
115 Calculation (1,480,340 - 1,029,299 = 451,041) / 1,029,299 x 100 = 43.8 %
113
114
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The fourth question is, when EPL No 11395 had a requirement to achieve a compaction rate of 0.950
tonnes/m³, the landfill operator at the time achieved an average compaction rate of 0.71 tonnes/m³
(116)

between 2004 and 2008. Consequently, if any new EPL were to apply a compaction rate, and

recognising that previous waste operators at the site have achieved a compaction rate of 0.71
tonnes/m³, this would indicate that up to 1,855,638 tonnes (117) of waste could be imported onto the
site. This represents an 82.6% increase (118) above the estimate stated in the Court Order.
Given that the estimate of 1,029,299 tonnes is conservative, the question arises why did GCC accept
this very low estimate of compaction rate? By accepting such a low estimate, it appears that GCC is
trying to hide the true magnitude of the volume of waste intended to be imported and that would be
deposited within the water supply catchment.
Furthermore, if the estimated tonnage of waste is between 1,386,845 and 1,855,638 tonnes, is the
design of the leachate holding pond of sufficient capacity? If the designed leachate pond is adequate
for the proposed purpose, then the fact that the leachate must seep through up to 34.7% to 82.6%
more waste would result in the leachate becoming more contaminated and potentially increase its
toxicity.

9.2 Change in capacity of the proposed leachate storage pond
Examining the different LMPs that have been submitted from 2013 to the present there has been an
increase in the capacity of the proposed leachate holding pond.
In the LMP 2013, (dated 4 February 2014) it shows the volume of the leachate holding pond
as 5,471,000 litres. (119)
In the LMP 2014, (dated Nov 2014) the leachate holding pond volume increases to 5,898,000
litres.
In the LMP 2014 (dated June 2016) the leachate holding pond increases again to 6,962,000
litres. (120)

116
117
118
119
120

Data presented in Table Summary
Calculation (0.95 + 0.77 + 0.7 + 0.55 + 0.57 + 0.50 + 0.72 + 0.89) / 8 = 0.706
Calculation 1,317,503 / 0.71 = 1,855,638
Calculation (1,855,638 - 1,029,299 = 357,555) / 1,029,299 x 100 = 82.6 %
Data contained on Figure 4, LMP 2013 – see reference 022
Data contained on page 63, MMLF IER – see reference 023
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The difference in leachate holding pond capacity between LMP 2013 and LMP 2014 (dated June 2016)
is an increase of 1,491,000 litres or 27.25%. No information has been provided as to why the leachate
holding pond volume should have been increased. Is the reason for the increase in the capacity of the
leachate holding pond to accommodate a larger tonnage or volume of waste? Why otherwise? In
Figure 4 of LMP 2013, the dimensions of the proposed leachate pond were stated as 80 m by 41 m,
already a substantial intrusion within the golf course itself. To accommodate the increased volume of
leachate, there must be a commensurate increase in area taken up by the pond. Does this bring it
even closer to the waterway? Given the size, toxic nature, bad smell, access and emptying
requirements of this leachate pond, does this not bring into question the very idea of compatibility
with a public recreation area such as a golf course? Did this not occur to the architects of this bizarre
proposal and to GCC when they received the initial LMP 2013 and the Amended LEMP 2013?

9.3 Changes in the volume of VENM and ENM in the non-licensed areas
As discussed in section 8.3 of this submission, the Amended LEMP 2013 states 458,800 m3 of VENM
and ENM will be placed outside the regulated area, yet the Court Order states 1,137,614 m 3. This
represents an increase of 678,814 m3 (121), which is a 148% (122) increase above the amount specified in
the Amended LEMP 2013.
Following the court proceedings, a new Amended LEMP (dated Nov 2014) was prepared. In this
Amended LEMP a revised Table 3(123 has been included. In the revised Table 3, the total amount of
VENM and ENM in non-licensed Areas for Stages 1, 2, 3 and areas outside Stages 1 to 3 has increased
to 564,745 m3. (124) This is an increase of 105,954 m3 (125) above the ALEMP 2013, but is still 572,869
m3 (126) short of the Court Order. The difference in VENM and ENM outside the licensed area of 572,869
m3 is confusing. It is not until you compare the landfill licensed Area B in LEMP 2012, (see Figure 13 in
this submission) with Figure C of the ALEMP 2013 (see Figure 14 in this submission) that the difference
becomes understandable.

Calculation 1,137,614 m3 - 458,800 m3 = 678,814 m3
Calculation 678,814 / 458,800 x 100 = 147.95%, rounded to 148%
123 See reference attachment 025 for copy of Amended LEMP (dated Nov 2014). Table 3 is located on page 28 of the
document
124 Calculation 229,584 m3 + 181,691 m3 + 137,788 m3 + 15,682 m3 = 564,745 m3 – see reference 025
125 Calculation 564,745 m3 - 458,800 m3 = 105,954 m3
126 Calculation 1,137,614 m3 - 564,745 m3 = 572,869 m3
121
122
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Figure 14. Copy of the figure from the LEMP 2012 titled Co-ordinates of Landfill Areas A, B and C.
(127)

Examining Figure 14, the blue coloured area labelled Landfill Area B, became the licensed area under
the EPL and is referenced throughout the Heads of Agreement. Documentation reviewed under GIPA
continues to refer to the licensed and non-licensed areas as defined in Figure 14.

127

Amended Landfill Environmental Management Plan 2012 (LEMP 2012) Mangrove Mountain Landfill, Hallards Road,
Central Mangrove, NSW. Prepared for Verde Terra Pty Ltd – see reference 026
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Figure 15. Copy of the figure from the ALEMP 2013 titled Fig C Site Configuration.

When examining Figure 15, it becomes apparent that the proposed licence area significantly expands
in size. The implication is that Area B also expands in size. The consequence is that the Court Order
not only allows for the importation of 1,317,503 m3 of waste, it also allows for the importation of
100,000 m3 of capping material plus a further 572,869 m3 of VENM and ENM into the expanded
regulated area. This means the total amount of material in Area B from the original Consent changes
from 80,000 m3 to 1,990,372 m3. (128) This represents a 24.9-fold increase. (129)

128
129

Calculation 1,317,503 m3 + 100,000 m3 572,869 m3 =1,990,372 m3
Calculation 1,990,372 / 80,000 = 24.88 increase rounded to 24.9
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10.0 Additional concerns
10.1 The Principle of Finality
As demonstrated in this submission, the matter is complex. To add to this there is a question of law
as to whether the actions undertaken by GCC in the LEC are based on sound law.
It appears that both the Landfill Operator and GCC have relied upon an interpretation that where
there is any inconsistency between an LEMP and the EIS prepared in 1992, the LEMP prevails. If
correct, this would allow the LEMP 2014 (or the ALEMP 2013) to substantially modify the Project from
that which was assessed in the 1992 EIS, and approved in 1998, without undertaking any formal
assessment or mandatory public consultation provided for under Part 4 of the EPA Act.
However, there is a position held in law that the above interpretation of the Consent conditions is
erroneous. As was held by the NSW Court of Appeal in Mison and others v Randwick Municipal GCC
(1991) 73 LGRA 349, it is settled law that a Development Consent condition cannot ‘leave open the
possibility that development carried out in accordance with the Consent and the condition will be
significantly different from the development for which the application was made’. (our emphasis)
This rule is known as the ‘principle of finality’. To be valid, a Consent and its conditions must be ‘final
and certain’. The Consent cannot circumvent the EPA Act by imposing conditions purporting to allow
a project to substantially change in scope and nature without complying with the EPA Act,
Development Application, Consent and public consultation procedures. As was observed by the NSW
Court of Appeal in Scott and Others v Wollongong City GCC (1992) 75 LGRA 112, the justification for
this principle is to ‘protect both the developer and those in the neighbourhood who may be affected
by the proposal, against the Consent authority’s reservation of power to alter the character of the
development in some significant respect, thereby changing the expectations settled by the Consent
already granted’.
If the rule of the ‘principle of finality’ has not been followed this would mean that prior to modifying
the nature and extent of the Project in accordance with the LEMP 2014 (or the ALEMP 2013), the
Landfill Operator must obtain a modification approval pursuant to section 96 of the EPA Act.
Alternatively, if the modification is substantial, as is surely the case here, the Landfill Operator must
lodge a new ‘designated development’ DA for assessment.
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10.2 Current cell design and future waste management fundamentally flawed
As discussed in this submission, the EPA did not undertake a full environmental assessment in
accordance with Sections 45 and 50 of the POEO Act. Concerns have also been raised in this
submission that GCC proceeded with the LEC Court Order without fully addressing the requirements
of Part 4 of the EPA Act. These major shortcomings have resulted in the continuation of an ad hoc
design, which is fundamentally flawed.
Concern is expressed that the excavation of Cells W, X, Y and Z will be taking place at the same time
and in the same vicinity as waste is removed from the cap of Area B and new waste is imported to the
site, both into Cell W. As excavation and waste importation and relocation are occurring together this
means that any overland water flow from rainfall is competing for the same space.
Figure 15 shows an accumulation of approximately 20 million litres

(130)

of water suspected of being

contaminated in Cell W. Some of this has been pumped from other storm water retention ponds,
some possibly from the leachate holding pond, some from run-off from the waste mound, some from
storm water runoff and some is groundwater leached from the excavated aquifer. It is not clean storm
water with a bit of sediment as has been claimed. Since January 2016, Cell W has been emptied but

130

The following photo is a ground view of the north-eastern corner of Cell W taken in January 2016, the same time as the
aerial photo in Figure15

By analysing the ground view of Cell W, it is calculated that the level of the major drain is half way between the top of the
internal access track and the surface level of the water in Cell W. As we know the distance from the main drain to the top
of the internal access track is 2.5 m then it is estimated that it is 2.5 m to the top of the water level.
This means it is estimated that the top of the water level in Cell W is 5 m below the internal access track. As the depth of
the cut at Cell W in this location is 9 m this means the depth of the water is approximately 4 m.
Examining the contour levels across the base of Cell W the western end of the base of Cell W is 2 m higher than the eastern
side. As water has a level surface this will mean the depth of the water at the eastern end will be 4 m, and at the western
end of Cell W it will be 2 m deep.
As Cell W is approximately 60 m wide by 110 m long with an average depth of 3 m of water this means that Cell W is retaining
19.8 million litres of contaminated water in January 2016. This is rounded to 20 million litres.
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has refilled, because the site cannot handle storm water run-off. Yet this is the designated repository
for more waste.

Figure 16. Western section of Cell W in January 2016.
Figure 16 is an aerial photo taken above Cell W looking in a westerly direction towards Cells X, Y and
Z. This figure illustrates the presence of water in Cell W and that excavation has taken place across
Cells X and Y. The commencement of excavation of Cells X and Y means that an overland water flow
from rainfall has been draining into Cell W. The plastic-lined drainage channel visible at right is also
diverting leachate collected off Cell 1B and an unlined filled area to the west of it directly into Cell W
and/or storm water ponds to the south east.
If Cell W had been lined and receiving waste it is highly probable due to the volume of runoff that it
would have overflowed into the waste disposal area or holding ponds to the east. This would mean
that there is the potential for millions of litres of overland runoff from a rainfall event to enter and
flood the waste disposal area of Cell W. The disposal of 20 million litres of contaminated sedimentladen water is problematic. However, the disposal of very large volumes of water that have been
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contaminated with waste would compound the situation that would more than likely become
physically impossible and uneconomic to address.

10.3 Potential Cash Flow – Environmental Levy
Reflecting on the facts presented in this document, there is the underlying question; ‘why did
successive landfill operators not proceed in accordance with the original Consent?’ This leads to the
further question of; ‘how and why did both the EPA and the GCC allow this situation to occur?’ Plus
‘why were the Landfill Operator and GCC so keen to expand the future operations multiple times
above the original Consent, and why did the EPA apparently turn a blind eye?’
Only a Commission of Inquiry can answer these questions fully. However, a simple response to the
previous questions is firstly the amount of money that can be generated, secondly the amount of
money that can be lost in legal liabilities, and thirdly, the cost of closing and remediating the landfill.
All this has apparently not been balanced against the public good and the right of 330,000 people to
a clean water supply.
In the first instance, the current fee for depositing one tonne of general waste at the CCC landfill sites
is $338 per tonne. This means that if the Landfill Operator was to charge the same fee as the CCC, it
would generate a cash flow of $348 million (131) over the life of the project, estimated to be 10 years.
From this sum, the State Government through the Environmental Waste Levy, which currently stands
at $138.20 per tonne, would collect almost $142 million.

(132)

With such large sums of money being

collected it appears the collection of revenue for the State Government may have overridden the
EPA’s responsibility to ensure appropriate environmental standards are followed, or at the very least
have put the EPA in a conflict of interest position as both a regulator and financial benefactor of the
landfill operation.
Not only does it appear that the need to collect state revenue may have overridden the EPA’s
regulatory role of enforcing its own EPL conditions, but it also appears that the volume of revenue
collected by the State Government is not fully disclosed in the public record.
It is noted in the EPA records that on multiple occasions on 8 July 2003, 31 December 2003, 21

131
132

Calculation - 1,029,299 x $338.00 = $347,903,062 rounded to $348 million
Calculation - 1,029,299 x $138.20 = $142,249,122 rounded to $142 million
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December 2008, 30 June 2008, 18 December 2009 and 31 January 2012 no information was provided
on the tonnage of waste being deposited on the site during the six-month recording period. However,
during the same dates the change in volume of material on site is recorded at 2,167 m3, 7,752 m3,
37,800 m3, 41, 500 m3, 63,100 m3 and 20,188 m3, respectively. This means that a change in the total
of 172,507 m3 of material

(133)

occurred during a time when no information was provided on the

tonnage of waste being received.
It is recognised that the fee to deposit waste would have varied from 2008 through to 2012. However,
for simple comparison if we were to apply today’s fee of $338 per tonne to the 172,507 m 3 using a
compaction ratio of 1 tonne per cubic metre as reported in the LMP 2009, to represent the potential
revenue at today’s costs this would mean a sum of almost $58 million

(134)

is unaccounted for in the

EPA six-monthly records. The EPA may have collected its Environmental Waste Levy, but there is no
tonnage of waste in the public documents to confirm whether the correct amount or even if any
amount was collected. There is also the matter that GCC shipped substantial quantities of waste from
its Woy Woy and Kincumber waste depots to the landfill, knowingly breaching its own Development
Consent.
The concern that a primary function of the EPA is to collect revenue rather than address the
environmental conditions contained in the EPL, is highlighted in the series of on-site inspection reports
undertaken by officers of the EPA from 11 August 2011 through to 24 January 2012. All EPA inspection
reports undertaken during this period are aimed at addressing the waste levy compliance and the
confirmation of the weigh bridge data, this for a new owner with little or no experience in landfill
operation.
Inspection report 11 August 2011 states:

‘Steve Beaman went to great length to 'walk' (names redacted) through the POEO Act and
waste regulation, highlighting the occupier's obligation to pay the waste levy on 'all waste
and other substances' entering the licensed premises. The consequences of failure to pay the
levy on time were made very clear ... including the penalty and interest provisions of the Act.
It was also made very clear that failure to pay the levy would result in suspension of licence.’
(135 )(emphasis added)

Calculation - 2,167 + 7,752 + 37,800 + 41,500 + 63,100 + 20,188 = 172,507
- [(172,507 divided by compaction ratio of 1 tonne per cubic metre) = 172,507] x $338 = $58,307,366 rounded
to $58 million
135 See reference attachment 029 for copy of the EPA inspection report dated 11 August 2011
133

134 Calculation
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Inspection report 25 August 2011 states:
‘Meeting with (names redacted) to assist Verde Terra Pty Ltd in setting up its weighbridge
software to ensure that the occupier complies with the record-keeping requirements of the
Waste Regulation and to enable completion of monthly WCMRs.’ (136) (emphasis added)
Inspection report 24 January 2012 states:
‘By arrangement, met with (names redacted) the Central Mangrove licensed premises to
obtain weighbridge data records.’ (137) (emphasis added)
EPA inspections documented above were all about collecting the waste levy, not about landfill
environmental controls aimed at protecting the environment.

10.4 The Magnitude of the Threat
The estimate of leachate generated by the proposed expansion approved by the LEC Order made on
29 August 2014 has been calculated, by using the weight and volume of the designed leachate holding
pond of 6,962,000 litres contained in the LEMP 2014 (dated 14 June 2016) associated with the
1,029,299 tonnes of waste incorporated into a space of 1,317,503 m3.
Calculation by weight [(6,962,000 / 1,029,299) x 500,000 = 3,381,913 x 85%] = 2,874,626 litres
Calculation by volume [(6,962,000 / 1,317,503) x 800,000 = 4,227,390 x 85%] = 3,593282 litres

136
137

See reference attachment 030 for copy of the EPA inspection report dated 25 August 2011
See reference attachment 031 for copy of the EPA inspection report dated 24 January 2012
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Photo 41

Taken in March 2015, illustrates the series of holding ponds constructed on top of the existing waste mound of
Cell 1A. The transfer and storage of water onto the top of the waste is illogical as this will allow additional water
to enter the waste mound resulting in a larger volume of leachate being generated. (Photo source: Nearmap
Ltd).

The calculation of between 2.8 million to 3.5 million litres of leachate is a conservative estimate as
Verde Terra Pty Ltd has pumped millions of litres of leachate and storm water into a series of holding
ponds located on top of the waste mound. The surface of the holding ponds can be observed in photos
41 and 42.
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Photo 42 Taken in 2015, this photo Illustrates pooling water on the waste mound of Cell 1A, caused by pumping water up
from sedimentation ponds, the leachate pond and Cell W. Note the uneven nature of the land surface and the
exposed waste indicating that water has been ponded directly onto the land surface. The transfer of large
volumes of water to the top of the existing waste would result in the underlying waste being super charged with
water. The additional water will result in the generation of addition leachate above the calculated values used
in the LMP 2013 and LMP 2014. (Photo source: MDA archives)
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11.0 Recent Actions of the EPA and Central Coast Council
As discussed throughout this submission the actions and failures of both the EPA and GCC have
occurred over an extended period. The actions of the EPA have been shrouded by the issuing of
multiple EPLs, whereas the actions of GCC have been hidden from public view through the mediated
LEC proceedings. Since MDA prepared its first submission in January 2016, it has implemented an
active dialogue with both the EPA and the newly established CCC.
On 23 December 2016, MDA wrote to CCC. In this letter, MDA informed CCC that the Association had
received a legal opinion that the LEC Order for Proceeding 40900 of 2012 cannot be implemented. The
reason it cannot be implemented is that the Court Order was prepared on the basis that the current
EPL No 11395 was valid and that all environmental conditions aimed at protecting the environment
had been enforced. In the letter to CCC, MDA included a 39-page appendix. This appendix contained
a summary of the various components of the relevant EPL conditions along with photographic
evidence that demonstrates beyond any doubt that the base of the existing waste mound has no
adequate leachate barrier or liner. The contents of the appendix including the photographic evidence
have been reproduced throughout this submission. Therefore, CCC has had direct access to all the
information contained in this submission.
MDA informed CCC that as the current LEC Order does not address the discharge of 3 million litres of
leachate from the existing waste mound, implementing the Court Order cannot sanction an ongoing
pollution event.
On 6 February 2017, CCC responded to MDA’s letter of 23 December 2016 stating that it did not intend
to re-open the legal proceedings and suggested that MDA may wish to undertake its own legal action.
On 7 February 2017, MDA responded to the letter received from CCC stating that MDA was not asking
CCC to reopen the LEC proceedings 40900 of 2012, rather MDA was pointing to the fact that 3 million
litres of leachate was escaping into the environment and what did CCC intend to do?
On 23 February 2017, MDA wrote to the EPA. In this letter, MDA reconfirmed verbal advice it had
relayed to the Authority on 13 December 2016, in that MDA had received legal advice that the LEC
Order for Proceeding 40900 of 2012 cannot be implemented. MDA provided the same summary and
photographic evidence it had supplied to CCC in its letter dated 23 December 2016.
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On 1 June 2017, CCC responded to MDA’s letter of 7 February 2017, stating that there was no evidence
of groundwater contamination and that the EPA is the appropriate regulatory authority for the
management of the site. The letter went on to explain that CCC now acknowledges that further
modification of the LEC Order and/or Development Consent will be required before the landfill can
recommence operations. This had been communicated to the Operator. However, this is a matter for
the site operator to address with CCC and the Court and it is not a matter for CCC to instigate.
MDA finds the view expressed by CCC as walking away from its statutory responsibility as GCC took
the matter to the LEC for breach of Development Consent. Based upon current information the Court
Order cannot sanction an ongoing pollution event yet CCC is taking no corrective action except to
write to the waste operator.
By not addressing the ongoing pollution of the leachate escaping into the environment from the
existing waste mound MDA believes CCC is failing to uphold section 5 of the EPA Act. This section of
the Act places the responsibility upon CCC to properly manage and conserve the water supply
catchment to promote the social and economic welfare of residents of the Central Coast for a better
environment. Accepting that between 2.8 million to 3.5 million litres of leachate is annually escaping
into the environment is not upholding section 5 of the EPA Act.
MDA understands that Part 6 of the EPA Act deals with implementation and enforcement. MDA is
aware that under section 121B of the EPA Act the CCC has the power to issue a range of orders,
including an order not to conduct, or to cease conducting, an activity where the activity constitutes or
is likely to constitute a threat to public health. The release of between 2.8 million to 3.5 million litres
of leachate annually escaping into the environment would constitute a threat to public health.
On 22 May 2017, the EPA responded to MDA’s letter of 23 February 2017, stating that as the
underlying geology has low permeability, and based on a review of water quality monitoring data,
there is no evidence that the landfill is having any negative impact on ground or surface water quality.
MDA finds the reliance by the EPA on information supplied by the Operator's consultant, that the
underlying geology has a low permeability, as not understanding or misrepresenting the true
characteristics of the permeability of the underlying Hawkesbury Sandstone.
MDA has recently received independent advice from a consulting engineer that the opinion provided
by the Operator on the permeability of the underlying sandstone is incorrect.
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The response from the EPA acknowledges that the existing waste constitutes a considerable risk and
that multiple control measures are required to be implemented. These include final capping and
revegetation of the existing waste mound, installation of additional monitoring bores, an interface
lining system and additional leachate storage containment. However, the implementation of the
additional controls is dependent upon the waste operator having a valid Consent.
In respect of the question of Consent the EPA side-steps this issue, stating that it is not the
Development Consent authority. Consequently, the implementation of the multiple control measures
cannot be implemented and the ongoing and immediate risk to the environment is left unresolved.

11.1 Proposed Terms of Reference for a Commission of Inquiry
Although MDA is alarmed by what has been uncovered through an examination of information in the
public domain, MDA is concerned that this may not represent the full picture. MDA believes that only
a Commission of Inquiry can uncover the full story and present recommendations to avoid this
situation becoming even more problematic in the future.
MDA requests the Terms of Reference for a Commission of Inquiry include:
a. A detailed examination into the history of how the EPA has exercised its statutory responsibilities
in administering the POEO Act in respect to EPL No 11395.
(i) If the Commissioner finds the EPA has breached the POEO Act, examine and present
recommendations on:
•

The procedures and processes on how the EPA issues and varies any EPL

•

The procedures and processes the EPA should implement to ensure all conditions of
any EPL are complied with

•

The procedures and processes the EPA should follow to ensure information it receives
in six monthly and annual reports are reviewed and checked against relevant
conditions in any EPL

•

The procedures and processes the EPA should follow in investigating and prosecuting
breaches in licence conditions, and with no penalties imposed.

(ii) If the Commissioner finds the EPA has breached the POEO Act, examine the leadership,
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governance and management structure of the EPA which has allowed an organisational
culture to develop where multiple breaches of the POEO Act have occurred over an
extended time-period without fines and penalty notices, despite public protestations.
b. Undertake a detailed examination into the history of how GCC has exercised its statutory
responsibilities under the EPA Act for DA 23042/1998 including all modifications to the Consent;
monitoring the conditions of Consent; legal proceedings; Heads of Agreement and Final Court
Order.
(i) If the Commissioner finds GCC has breached the EPA Act, examine and present
recommendations on:
•

Whether any former Councillor has breached section 232 of the Local Government
Act 1993 (LG Act) in exercising due diligence in authorising the Heads of Agreement
and the final Court Order and any implications for holding a position as a Councillor in
the new CCC

•

Whether the former Chief Executive Officer of GCC breached section 335 of LG Act in
exercising his professional advice to the Councillors in entering the Heads of
Agreement, final Court Order and organisational re-structure and any implications for
holding a position in another public authority

•

Whether any former GCC Senior Officer or officer breached GCC’s Code of Conduct in
respect to any modifications to DA 23042/1998 and any implications for holding a
position in the new CCC or any other public authority

•

Whether any former GCC officer breached GCC’s Code of Conduct in respect to
supervision of implementation of any Consent conditions associated with DA
23042/1998 and any implications for holding a position in the new CCC.

(ii) If the Commissioner finds that GCC breached the EPA Act, examine the leadership,
governance and management structure of the current CCC to ensure future breaches of the
Act are avoided.
(iii) If the Commissioner finds that GCC breached the EPA Act, determine whether the breach is
of such significance that the development proponents must obtain a modification approval
pursuant to section 96 of the EPA Act. Alternatively, if the modification is substantial (which
may be the case here) the proponents must lodge a new ‘designated development’
development application for assessment.

Submission requesting Commission of Inquiry

113

c. Undertake a detailed examination of the current operations of CCC to determine if CCC has
exercised its statutory responsibilities under the EPA Act for protecting the environment having
been informed that the Court Order case number 40900 of 2012, did not undertake any action to
rectify the leachate that is currently leaking from the existing waste mound and was based upon
a valid EPL.
d. Subject to the Commissioner’s findings, present any recommendations on the integration of the
implementation and of State Authority Approval such as an EPL with any CCC approval such as a
DA.
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